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I. EXECUTIVE SUMMARY 

 

This report is an analysis of the implementation of international human rights provisions aiming 

to counter hate speech and incitement to violence based on prejudice or discrimination, with a 

focus on the United Kingdom, Columbia, India, Kenya and Rwanda. It explores the bridge 

between the international and the domestic frameworks for the protection of freedom of 

expression as well as the restriction of hate speech and incitement to violence.  

The analysis positions hate speech and incitement within the pyramid of hate, recognising the 

means through which it can evolve into large-scale atrocity crimes such as genocide. It is on this 

premise that this report undertakes to examine the implementation, while taking account of the 

historical and contemporary contexts of each national framework. The findings of this analysis 

reveal cross-cutting issues which this report develops into principles for addressing hate speech. 

These are as follows: 

Summary of cross-cutting issues 

i. Defining hate speech 

There is no universal definition of hate speech and incitement to violence. International and 

regional frameworks do not explicitly define hate speech, leaving States to determine their own 

legal and policy approach to countering this issue. As a result, at the national level, parameters for 

restriction on freedom of expression vary.  
ii. Weaponisation of legal provisions 

National law and policy developed to address hate speech and incitement to violence is overly 

broad and/or restrictive resulting in negative consequences. This is evident in the political arena 

where the laws and policies criminalise perceived dissents, exploits societal differences for political 

gain, and marginalises minorities.  
iii. Hate speech, vulnerable communities, and historical legacies 

The root cause of some of the prejudice and discrimination can be found in colonialism and the 

practices that colonial rule entrenched. Analysis shows that history plays a big role in 

understanding the source of disharmony in communities, whether it is based on ethnicity, religion, 

race among others. Hate speech based on gender or directed at refugees and other vulnerable 

communities are typically not adequately provided for in legislation and policy. 
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iv. Media, digital spaces and hate speech 

Online platforms and the growth of social media brings a challenging dimension to regulation of 

hate speech and the protection of freedom of expression. Under the guise of preventing hate 

speech, governments have curtailed basic freedoms particularly in the run up and during election 

periods. 

Summary of principles for addressing hate speech and incitement to violence: 

i. Enabling universal protection through legal and policy frameworks 

States should ratify and adopt all relevant international and regional legal and policy frameworks 

in relation to freedom of expression, hate speech and incitement to violence. Furthermore, States 

should enact legislation or repeal inconsistent legislation for these connected purposes. 

ii. Promoting cooperation across all levels of society 

States should facilitate the elimination of all forms of prejudice and discrimination and promote 

an enabling environment for a unified, cohesive and integrated society. In so doing, the 

involvement of all stakeholder is required whether politicians, the media, civil society and other 

actors at all levels of society. These actors should play an active role in their respective capacities 

to address hate speech and incitement to violence. 

iii. Enhance mechanisms for redress 

States should develop (or strengthen) clear and independent mechanisms for monitoring, 

investigating, sanctioning/prosecuting incidence of hate speech and incitement. Furthermore, 

alternative means of addressing the issue of hate speech and incitement to violence should be 

considered whether through capacity building, adoption of reconciliatory and/or restorative 

processes. 

iv. Regulating ICT responsibilities and harmonising approach to prevention of 

hate speech and incitement to violence 

The parameters for regulating and prohibiting freedom of expression online should be developed 

and implemented with due regard to international and regional frameworks. National legislation, 

policy and practice should not unduly interfere with protections guaranteed in human rights law. 
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II. INTRODUCTION 

 

‘Genocide is a process. The Holocaust did not start with the gas chambers. It started long before with hate speech.’1 

 

The issue of hate speech is a pervasive issue affecting all States whether in the global north or the 

global south. As widespread as this issue is, there is no clear legal definition of hate speech and 

incitement to violence. However, hate speech and incitement primarily targets persons defined in 

terms of race, ethnicity, national origin, gender, religion, sexual orientation, among others. 

Furthermore, other than these targets, other casualties include activists, human rights defenders, 

political dissidents, media among others. 

The right to freedom of expression is restricted, sometimes unduly, to counter hate speech and 

incitement to violence. Given how close and interlinked hate speech and freedom of expression 

are, and the expanding parameters of expression through online platforms, it has become 

increasingly difficult to address hate speech without impacting freedom of expression. It is 

however an essential endeavour, as the fundamental principles which anchor a democratic society 

are reflected in its ability to ensure the full enjoyment of certain basic rights, such as freedom of 

expression, and the protection against prejudice and discrimination.  

The Universal Declaration of Human Rights, International Covenant on Civil and Political Rights 

and International Convention on the Elimination of All Forms of Racial Discrimination are 

international frameworks within which freedom of expression is situated. The first part of this 

report provides an analysis of the right to freedom of expression within this international 

framework in relation to hate speech and incitement to violence. Secondly, the framework 

established at the regional level is examined regarding the legal, policy and relevant case law that 

affect implementation. With the context of both the international and regional framework, this 

report provides an analysis of comparative national frameworks, specifically, United Kingdom, 

Columbia, India, Kenya and Rwanda. Finally, the findings of the analysis provide cross-cutting 

issues which are highlighted and developed into principles for addressing hate speech and 

incitement to violence.  

  

                                                
1 Adama Dieng, ‘Stopping Hate Speech’ (26 June 2019) <https://youtu.be/rnbcQT-b8ak> accessed 29 January 2020. 
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III. INTERNATIONAL FRAMEWORK 

1. International Covenant on Civil and Political Rights (ICCPR) 

1. Hate speech – an expression of hatred toward an individual or group based on any 

protected characteristic – largely remains undefined under international human rights law. Hate 

speech is a specie of free speech and has been extremely controversial from the standpoint of a 

proportionate balance between freedom of expression, on the one hand, and, non-discrimination 

and dignity on the other hand. In spite of the lack of a comprehensive definition, the prohibitions 

in ICCPR Article 20(2), namely ‘advocacy of national, racial or religious hatred that constitutes 

incitement to discrimination, hostility or violence’ counts as the ‘strongest condemnations of hate 

speech.’2 

2. Unlike any other substantive Article in ICCPR, Article 20 ‘does not declare a right that 

individuals hold vis-à-vis the government,’3 instead it ‘establishes limitations on other rights’4 – 

most notably on freedom of expression.5 Article 20(2) of the ICCPR imposes a positive obligation 

upon States to prohibit by law ‘any advocacy of national, racial or religious hatred that constitutes 

incitement to discrimination, hostility or violence,’ an obligation which is elucidated and expanded 

upon in the Rabat Plan of Action.6 

3. Freedom of expression is a core human right expressly protected by a multitude of 

international declarations, covenants, agreements and treaties both global and regional.7 The 

Universal Declaration of Human Rights (UDHR) protects freedom of expression in Article 19, 

which states that: 

Everyone has the right to freedom of opinion and expression; this right includes 

freedom to hold opinions without interference and to seek, receive and impart 

information and ideas through any media and regardless of frontiers. 

                                                
2  Eric Heinze ‘Viewpoint Absolutism and Hate Speech’ (2006) 69.4 The Modern Law Review 544.  
3 Stephanie Farrior ‘Molding The Matrix: The Historical and Theoretical Foundations of International Law Concerning 
Hate Speech’ (1996) 14.1 Berkeley Journal of International Law 8. 
4 Manfred Nowak U.N. Covenant on Civil and Political Rights, CCPR Commentary (NP Engel Publisher, 1993) 468. 
5 Tarlach McGonagle, ‘International and European legal standards for combating racist expression: selected current 
conundrums’ (Expert seminar: Combating Racism while Respecting Freedom of Expression, Strasbourg, 16-17 
November 2006) <https://www.ivir.nl/publicaties/download/Proceedings_ECRI_2007.pdf > accessed 31 January 
2020. 
6 UNHRC, ‘Report of the United Nations High Commissioner for Human Rights on the expert workshops on the 
prohibition of incitement to national, racial or religious hatred’ ((Rabat Plan of Action) (11 January 2013) UN Doc 
A/HRC/22/17/Add.4 [14]. 
7 See, e.g., International Convention on the Elimination of All Forms of Racial Discrimination, Article 5;  Convention 
on the Rights of the Child, Article 13;  Convention on the Rights of Persons with Disabilities, Article 21; International 
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, art. 13; American 
Convention on Human Rights, Article 13;  African Charter on Human and People’s Rights, Article 9; and European 
Convention on Human Rights, Article 10. 
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4.The UDHR recognises the right to hold opinions without interference and the freedom of 

expression - including freedom to seek, receive and impart information and ideas regardless of 

frontiers in any medium of a person’s choice. While Freedom of expression under the UDHR is 

worded broadly with no caveat enabling its restriction, it is subject to a general provision (Art. 

29(2)) applicable to all the rights authorising restrictions, which must be ‘determined by law solely 

for the purpose of securing due recognition and respect for the rights and freedoms of others and 

of meeting the just requirements of morality, public order and the general welfare in a democratic 

society.’ While ‘UDHR does not specifically provide for prohibitions on hate speech or incitement 

to hatred’,8 the protections to freedom of expression are not absolute either. Freedoms and rights 

may not be exercised contrary to the purposes and principles of the United Nations,9 or if they are 

aimed at destroying any of the rights set forth in the Declaration.10 

5. The International Covenant on Civil and Political Rights (ICCPR) comprises a range of 

civil and political rights. Freedom of expression is enunciated in part III of the ICCPR stating- 

1. Everyone shall have the right to hold opinions without interference. 

2. Everyone shall have the right to freedom of expression; this right shall 

include freedom to seek, receive and impart information and ideas of all 

kinds, regardless of frontiers, either orally, in writing or in print, in the form 

of art, or through any other media of his choice.11 

6. The provisions relating to freedom of expression under the UDHR (Art. 19) and the 

ICCPR (Art. 19) are similarly worded - although under the ICCPR the rights to hold an opinion 

(Art 19(1)) and freedom of expression (Art. 19(2)) are mentioned under separate subsections. 

Freedom of expression under UDHR and ICCPR is far reaching and comprehensive in scope. It 

belongs to everyone without any distinction and includes the right to impart information and ideas 

‘of all kinds’. The right applies to expressions regardless of the media through which they are made, 

applies regardless of frontier and includes not only the right to ‘impart’ information and ideas but 

also the right to ‘seek’ and ‘receive’. 

                                                
8 Article 19, Towards an interpretation of Article 20 of the ICCPR: Thresholds for the prohibition of incitement to hatred Work in 
Progress (8-9 February 2010) 
<https://www.ohchr.org/Documents/Issues/Expression/ICCPR/Vienna/CRP7Callamard.pdf> accessed 30 
January 2020. 
9 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III) (UDHR) Article 29(3). 
10 ibid Article 30. 
11 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 
999 UNTS 171 (ICCPR) Article 19. 
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7. As in UDHR, the right to freedom of expression described in ICCPR is subject to some 

restrictions under certain circumstances.12 Any such limitation has to remain within the strictly 

defined parameters under Article 19(3) of the ICCPR which states:    

The exercise of the rights provided for in paragraph 2 of this Article carries with 

it special duties and responsibilities. It may therefore be subject to certain 

restrictions, but these shall only be such as are provided by law and are necessary: 

(a) For respect of the rights or reputations of others; (b) For the protection of 

national security or of public order (ordre public), or of public health or morals. 

8. Hence, under the ICCPR the exercise of the right to freedom of speech carries ‘special 

duties and responsibilities’ and therefore is subject to certain restrictions. These restrictions 

empower States to legitimately limit the right to freedom of expression as provided by law and 

which are necessary ‘for respect of the rights or reputation of others’13 or ‘for the protection of 

national security or of public order (ordre public), or of public health or morals.'14 On the other hand, 

the right to an opinion, as recognised by Article 19(1) of the ICCPR, is consciously kept out of the 

scope of permissible restrictions under Article 19(3) of the ICCPR. The ICCPR requires protection 

of the right to hold opinions without interference. This is a right to which the Covenant permits 

no exception or restriction.15  The ‘expression labelled as “hate speech” can be restricted under 

Article 18 and 19 of the International Covenant on Civil and Political Rights on different grounds, 

including respect for the rights of others, public order or sometimes national security.’16 

9. As far as restrictions on freedom of expression are concerned, the ICCPR also imposes a 

clear positive duty upon States to prohibit advocacy of hatred and requires the States themselves 

to ‘refrain from any such propaganda or advocacy.’17 The prohibition under Article 20(1) extends 

to all forms of propaganda threatening or resulting in an act of aggression or breach of the peace 

contrary to the Charter of the United Nations, while as Article 20(2) is aimed against ‘any advocacy 

of national, racial or religious hatred that constitutes incitement to discrimination, hostility or 

violence’, irrespective of the aims which are internal or external to the State concerned.18 

                                                
12 See e.g. OHCHR, ‘Fact Sheet No. 2 (Rev.1), The International Bill of Human Rights’ (June 1996) No. 2 (Rev.1) 
<https://www.ohchr.org/Documents/Publications/FactSheet2Rev.1en.pdf> accessed 30 December 2019. 
13 ICCPR (n 11) Article 19(3)(a). 
14 ICCPR (n 11) Article 19(3)(b). 
15 UN Human Rights Committee, ‘General Comment No. 34, Article 19, Freedoms of opinion and expression’ 
(General Comment No. 34) (12 September 2011) UN Doc CCPR/C/GC/34 [9]. 
16 Rabat Plan of Action (n 6) [14]. 
17 UN Human Rights Committee, ‘CCPR General Comment No. 11: Article 20 Prohibition of Propaganda for War 
and Inciting National, Racial or Religious Hatred’ (General Comment No. 11) (29 July 1983) [2]. 
18 ibid. 
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10. Articles 19 and 20 ‘are compatible with and complement each other.'19 As such Article 20 

is ‘practically a fourth paragraph to Article 19 and has to be read in close connection’20 and as an 

exception to the rights conferred in the preceding Article. The only distinction between the acts 

that may be subject to restriction under Article 19(3) and the acts addressed in Article 20 is that 

for the acts addressed in Article 20, ‘the Covenant indicates the specific response required from 

the State: their prohibition by law. It is only to this extent that Article 20 may be considered as lex 

specialis with regard to Article 19.’21 

11. Therefore, Article 20 has to be read as an exception of Article 19 and has to be tested on 

the threshold as that of Article 19(3). The States are obliged to have legal prohibitions to the 

specific forms of expression which fall under ‘advocacy of national, racial or religious hatred that 

constitutes incitement to discrimination, hostility or violence.’22 In every other case in which the 

State restricts freedom of expression it is necessary to justify prohibitions on the strict three-part 

test of legality, proportionality and necessity.23  

2. International Covenant on the Elimination of All Forms of Racial 

Discrimination (ICERD) 

2.1. Racist Hate Speech  
12. The international human rights landscape in the 1960s, which was marked by 

decolonisation, the emergence of independent States and other geopolitical changes, saw the 

International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) 

adopted by the UN General Assembly.24 The Convention mandates States to establish as 

punishable certain conduct which promotes racial hatred and discrimination. Specifically, Article 4 

of the ICERD states:  

States Parties condemn all propaganda and all organisations which are based on 

ideas or theories of superiority of one race or group of persons of one colour or 

ethnic origin, or which attempt to justify or promote racial hatred and 

discrimination in any form, and undertake to adopt immediate and positive 

measures designed to eradicate all incitement to, or acts of, such discrimination 

and, to this end, with due regard to the principles embodied in the Universal 

                                                
19 General Comment No. 34 (n 15) [50]. 
20 Karl Josef Partsch, “Freedom of Conscience and Expression, and Political Freedoms”, in Louis Henkin, Ed., The 
International Bill of Rights: The Covenant on Civil and Political Rights (New York, Columbia University Press, 1981) 
21 General Comment No. 34, (n 15) [54]. 
22 ICCPR (n 11) Article 20(2). 
23 See, UN Human Rights Committee, ‘Mukong v. Cameroon, Communication No. 458/1991’ (Mukong) (10 August 
1994) UN Doc CCPR/C/51/D/458/1991 [9.7]. 
24 International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) (adopted and opened 
for signature on 21 December 1965, entered into force 4 January 1969) UN, Treaty Series, vol. 660, 195. 
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Declaration of Human Rights and the rights expressly set forth in Article 5 of 

this Convention, inter alia:  

 

(a) Shall declare an offence punishable by law all dissemination of ideas based 

on racial superiority or hatred, incitement to racial discrimination, as well as all 

acts of violence or incitement to such acts against any race or group of persons 

of another colour or ethnic origin, and also the provision of any assistance to 

racist activities, including the financing thereof; 25 

13. Although Article 4 does not explicitly use the term ‘racist hate speech’, the Committee on 

the Elimination of Racial Discrimination (CERD), has identified and named racist hate speech in 

its recommendations referencing this Article in 2013.26  According to CERD, the body charged 

with the duty to monitor the implementation of the ICERD, Article 4 was central to the struggle 

against racial discrimination when the ICERD was being adopted.27 As such, to bring into 

operation Article 4, States parties are mandated to adopt legislation to address racist hate speech. 

This requirement is explicit in General Recommendation No. 7, where CERD recommended that 

States parties enact legislation which satisfies the provisions of Article 4(a) and Article 4(b).28 

2.2. Understanding the ‘due regard’ clause 

14. Article 4 references having ‘due regard to the principles embodied in the Universal 

Declaration of Human Rights and the rights expressly set forth in Article 5’ of the ICERD. The 

application of Article 4 is affected by the ‘due regard’ clause in that States parties’ interpretation of 

this may impede the realisation of freedom of opinion and expression as well as freedom of 

assembly and association provisions.  For example, CERD has in some cases emphasised that 

States parties are ‘obligated to respect the right to freedom of opinion and expression when 

implementing Article 4.’29 However, in other instances CERD has expressed concern that to give 

freedom of expression a more limited role does not take away the significance from the meaning 

of ‘due regard’.30 Essentially, Article 4 is clear in that the role or balance of freedoms in the racist 

                                                
25 ibid. 
26UNCERD, ‘General Recommendation No. 35: Combating racist hate speech’ (26 September 2013) 
CERD/C/GC/35 [5]. 
27 UNCERD, ‘General Recommendation No. 15: Measures to eradicate incitement to or acts of discrimination’ 
(General Recommendation No. 15) (1993) U.N. Doc. A/48/18 at 114 (1994), reprinted in Compilation of General 
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. 
HRI\GEN\1\Rev.6 at 204 (2003) [1] 
28 UNCERD, ‘General Recommendation VII Relating to the Implementation of Article 4 Legislation to Eradicate 
Racial Discrimination’ (General Recommendation VII) (23 August 1985), A/40/18 [1] 
29 UNCERD, ‘Consideration of Reports Submitted by States Parties Under Article 9 of the Convention; Concluding 
Observations’ (10 December 2004), UN Doc CERD/C/65/CO/2. 
30 P Thornberry, The International Convention on the Elimination of All Forms of Racial Discrimination: A Commentary, 2016, 
288. 
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context is ascertained from international law as a whole, and the UDHR in particular.31 

Accordingly, the ‘due regard’ principle can permit restrictions not only to freedom of expression 

but other freedoms in the application of Article 4. It is thus a burden on the State to demonstrate 

consistency with international law in restricting freedoms for effective implementation of Article 

4. 

2.3. Offences punishable under Article 4(a) 
15. The language of Article 4(a) does not include ‘incitement to hatred.’32 As a result, the 

CERD introduced ‘incitement to hatred’ in General Recommendation No. 15.33 According to 

Thornberry’s analysis of Article 4, the inclusion of ‘incitement to hatred’ is based on an 

interpretation of the preventative purpose of the ICERD which is clarified in Principle 12 of the 

Camden Principles on Freedom of Expression and Equality34. 35 Considering Article 4(a) and the 

addition of General Recommendation No. 15, in 2013 CERD recommended in General 

Recommendation No. 35 that States parties declare and sanction as offences punishable by law: 

(a) All dissemination of ideas based on racial or ethnic superiority or hatred, by 

whatever means; 

(b) Incitement to hatred, contempt or discrimination against members of a 

group on grounds of their race, colour, descent, or national or ethnic origin; 

(c) Threats or incitement to violence against persons or groups on the grounds 

in (b) above;  

(d) Expression of insults, ridicule or slander of persons or groups or justification 

of hatred, contempt or discrimination on the grounds in (b) above, when it 

clearly amounts to incitement to hatred or discrimination; 

(e) Participation in organisations and activities which promote and incite racial 

discrimination.36 

 

16. When it comes to the criminalisation of racist expression, the CERD recommended that 

this should be for serious cases proven beyond reasonable doubt but less serious cases should be 

addressed by means other than criminal law.37 This approach is similar to that found in the Rabat 

                                                
31 General Recommendation No 15 (n 27) [4].  
32 Thornberry (n 30) 290. 
33 General Recommendation No 15 (n 27) [3] ‘(i) dissemination of ideas based upon racial superiority or hatred; (ii) 
incitement to racial hatred; (iii) acts of violence against any race or group of persons of another colour or ethnic origin; 
and (iv) incitement to such acts.’  
34 See also Section III(5). 
35 Thornberry (n 30) 290. 
36 General recommendation No 35 (n 26) [13] 
37 General recommendation No 35 (n 26) [12]. 
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Plan of Action38 which stated that criminalisation should be left for the most serious forms of 

incitement under Article 20(2)39 of the ICCPR.40  

2.4. Prohibition of ‘dissemination’ and ‘incitement’ 
17. In terms of guidance on the qualification of dissemination and incitement as offences 

punishable by law, CERD provides the following factors to be considered: 

The content and form of speech: whether the speech is provocative and direct, 

in what form it is constructed and disseminated, and the style in which it is 

delivered. 

The economic, social and political climate prevalent at the time the speech 

was made and disseminated, including the existence of patterns of 

discrimination against ethnic and other groups, including indigenous peoples. 

Discourses which in one context are innocuous or neutral may take on a 

dangerous significance in another: in its indicators on genocide the Committee 

emphasised the relevance of locality in appraising the meaning and potential 

effects of racist hate speech.  

The position or status of the speaker in society and the audience to which 

the speech is directed. The Committee consistently draws attention to the role 

of politicians and other public opinion-formers in contributing to the creation 

of a negative climate towards groups protected by the Convention, and has 

encouraged such persons and bodies to adopt positive approaches directed to 

the promotion of intercultural understanding and harmony. The Committee is 

aware of the special importance of freedom of speech in political matters and 

also that its exercise carries with it special duties and responsibilities. 

The reach of the speech, including the nature of the audience and the 

means of transmission: whether the speech was disseminated through 

mainstream media or the Internet, and the frequency and extent of the 

communication, in particular when repetition suggests the existence of a 

deliberate strategy to engender hostility towards ethnic and racial groups. 

The objectives of the speech: speech protecting or defending the human rights 

of individuals and groups should not be subject to criminal or other sanctions.41  

                                                
38 See also Section III(3) 
39 See also Section III(1) 
40 Rabat Plan of Action (n 6). 
41 General Recommendation No 35 (n 26) [15]. 
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18. In addition to declaring offences punishable by the law, the CERD emphasises the need 

for effective implementation achieved through investigations of offences and prosecution. In Gelle 

v Denmark,42 Gelle reported to the police a letter that was published in a newspaper from a 

government official equating Somalis with paedophiles and rapists but the police did not investigate 

saying no criminal offence has been committed.43  CERD stated that effective implementation is 

achieved through investigations of offences and where prosecution is appropriate, it should be 

through independent, impartial and informed judicial bodies which assess the case in a manner 

consistent with international standards of human rights.44  

2.5. Conclusion 

19. Article 4 is formulated in such a way that it requires that State parties to implement its 

provisions bearing in mind the provisions of international human rights law. This places a duty on 

the State to ensure it is not heavy-handed in finding offences punishable by the law while also 

ensuring that they do not fail to implement preventative and protective measures envisioned by 

CERD in favour of respect for freedoms.  CERD has also widened and supported interpretation 

of offences punishable under Article 4(a) and further, has qualified dissemination and incitement 

on the same. 

3. RABAT PLAN OF ACTION 

20. The Rabat Plan of Action on the prohibition of advocacy of national, racial, or religious 

hatred that constitutes incitement to discrimination, hostility, or violence was adopted after a series 

of expert workshops organised by the Office of the United Nations High Commissioner for 

Human Rights (OHCHR). The Plan of Action outlines a six-part threshold test on the incitement 

of hatred.45 The workshops took place over the course of eight months in 2011 in Europe (Vienna), 

Africa (Nairobi), Asia and the Pacific (Bangkok), and the Americas (Santiago de Chile).46  The final 

concluding workshop occurred in October 2012 in Rabat, Morocco where the Rabat Plan of 

Action was adopted. The aim of the Expert workshops was to ‘conduct a comprehensive 

assessment of the implementation of legislation, jurisprudence and policies regarding advocacy of 

national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence 

at the national and regional levels, while encouraging full respect for freedom of expression as 

protected by international human rights law.'47 These workshops culminated in a critical synthesis 

                                                
42 UNCERD, ‘Mohammed Hassan Gelle v. Denmark, Communication No. 34/2004’ (2006) U.N. Doc. 
CERD/C/68/D/34/2004. 
43 ibid [7.4]. 
44 General Recommendation No 35 (n 26) [15]. 
45 Rabat Plan of Action (n 6). 
46 ibid. 
47 ibid. 
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and assessment of global best practices and diverse legal and non-legal approaches to the 

prohibition of incitement, whilst ‘[clarifying] the scope of state obligations under Article 20 of the 

[ICCPR], prohibiting incitement to violence, hostility and discrimination.'48 The first workshop 

took place in 2008 and sought to address ‘links between Articles 19 and 20 of the [ICCPR].'49 In 

the outcome document, the High Commissioner expressed growing concern for heightening 

xenophobic attitudes and ‘the negative portrayal in many countries of migrants [and] minority 

groups...'50 The High Commissioner sought to use the five expert workshops to further the United 

Nation’s understanding of the ‘relationship between freedom of expression and incitement,’ 

particularly in relation to religious issues.’ 

21. The six part threshold test is a one page document on the incitement of hatred that utilises 

a legal framework which references Article 20(2) of the ICCPR: ‘any advocacy of national, racial, 

or religious hatred that constitutes incitement to discrimination, hostility, or violence shall be 

prohibited by law.’51 The six parts are as follows: 

1. Context 

2. Speaker 

3. Intent  

4. Content and form  

5. Extent of the Speech  

6. Likelihood52 

22. The outcome document of the OHCHR’s workshops introduces reflections, 

recommendations, and conclusions from the six expert workshops. There is a strong emphasis on 

the relationship between freedom of speech, hate speech, and incitement, especially as it relates to 

freedom of religion. Moreover, the document repeatedly emphasises freedom of expression and 

freedom of religion/belief as mutually dependent and reinforcing. 53 

23. The workshops helped reveal the limitations of current practices. As it relates to legislation, 

the UN notes the lack of a ‘legal prohibition of incitement to hatred in many domestic legal 

frameworks worldwide,’ the use of ‘varying terminology’, and general inconsistencies with Article 

20 of the ICCPR.54 The document also recognises the risks of broad definitions of incitement, 

                                                
48 Article 19, ‘ARTICLE 19 welcomes the Rabat Plan of Action on Prohibition of Incitement and calls for its full 
implementation’ (Article 19, 16 November 2012) <https://www.Article19.org/resources/Article-19-welcomes-rabat-
plan-action-prohibition-incitement-calls-full-implementation/> accessed 11 November 2019. 
49  Rabat Plan of Action (n 6). 
50  Rabat Plan of Action (n 6) [6] 
51 ICCPR (n 11) Article 20(2) 
52  Rabat Plan of Action (n 6) [11] 
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particularly due to the risk of the arbitrary application of laws and contributes to a general 

misinterpretation of the Article 19 and 20 of the ICCPR.55 

24. In relation to the international standards and the protection of freedom of speech, the 

document discusses the high threshold of Article 20 of the ICCPR so as to maintain the 

fundamentality of the limitation of speech only as an exception. The three part test for restriction 

which includes legality, proportionality, and necessity is also applied to ‘cases involving incitement 

to hatred, in that such restrictions must be provided by law, be narrowly defined to serve a 

legitimate interest, and be necessary in a democratic society to protect that interest.’56 Restrictions 

must be clear and narrowly defined so as not to impede on freedom of speech and expression, or 

to restrict speech in an untargeted way.57 For example, the document clarifies that blasphemy laws 

can be counterproductive, harmful, and discriminatory.  

25. In response to these domestic deficiencies, the UN recommends ‘a clear distinction … 

between three types of expression: expression that constitutes a criminal offense; expression that 

is not criminally punishable, but may justify a civil suit or administrative sanctions; expression that 

does not give rise to criminal, civil or administrative sanctions, but still raises concern in terms of 

tolerance, civility and respect for others.’58 

4. UN STRATEGY AND PLAN OF ACTION ON HATE SPEECH 

26. On 18th June 2019, the UN launched its Strategy and Plan of Action on Hate Speech. 

Secretary-General Antonio Guterres contextualises the necessity of such a plan within the growing 

xenophobic, racist attitudes, and rhetoric which others and ‘dehumanises minorities, migrants, 

refugees, [and] women.'59 He writes, ‘hate is moving into the mainstream— in liberal democracies 

and authoritarian systems alike.'60 The Secretary-General also takes care to distinguish that 

preventing hate speech is not akin to the limitation or prohibition of the freedom of speech, 

clarifying that ‘it means keeping hate speech from escalating into something more dangerous, 

particularly incitement to discrimination, hostility and violence, which is prohibited under 

international law.’61 The Strategy and Plan of Action emphasises the encouragement of speech and 

freedom of expression, framing hate speech as a 'menace to democratic values.'62 The Secretary-

General’s forward mentions the use of social media as a platform for prejudice.  

                                                
55 ibid 
56 Rabat Plan of Action (n 6) [9]. 
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58  Rabat Plan of Action (n 6) 
59 UN, ‘UN Strategy and Plan of Action on Hate Speech’ (UN Plan of Action) (18 June 2019) 1 
<https://www.un.org/en/genocideprevention/documents/UN%20Strategy%20and%20Plan%20of%20Action%20
on%20Hate%20Speech%2018%20June%20SYNOPSIS.pdf > accessed 31 January 2020. 
60 ibid. 
61 ibid. 
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27. The UN Strategy and Plan of Action on Hate Speech defines hate speech as: 

Any kind of communication in speech, writing or behaviour, that attacks or uses 

pejorative or discriminatory language with reference to a person or a group on 

the basis of who they are, in other words, based on their religion, ethnicity, 

nationality, race, colour, descent, gender, or other identity factor.63 

28. The document goes further, clarifying that international law prohibits incitement rather 

than just hate speech.64 The Strategy and Plan have two objectives. The first is to ‘enhance UN 

efforts to address the root causes and drivers of hate speech;’ and the second is to ‘enable effective 

UN responses to the impact of hate speech on societies.'65 The key commitments of the UN are 

as follows:  

1. Monitoring and analysing hate speech  

2. Addressing root causes, drivers, and actors of hate speech 

3. Engaging and supporting the victims of hate speech  

4. Convening relevant actors 

5.  Engaging with new and traditional media 

6. Using technology  

7. Using education as a tool for addressing and countering hate speech  

8. Fostering peaceful, inclusive, and just societies to address the root causes and 

drivers of hate speech 

9. Engaging in advocacy  

10. Developing guidance for external communications  

11. Leveraging partnerships 

12. Building the skills of the UN staff 

13. Supporting Member States66 

5. CAMDEN PRINCIPLES ON FREEDOM OF EXPRESSION AND 

EQUITY 

29. ‘The Camden Principles on Freedom of Expression and Equity’ were established by the 

NGO Article 19 in April 2009. The Principles reflect a ‘progressive interpretation of international 

law and standards, accepted State practice [...] and the general principles of law recognised by the 
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community of nations.’67 The Principles’ goal is to expand and invest in the positive relationship 

between freedom of expression and equity; they are organized within four headings: (I) Legal 

protection for equality and freedom of expression; (II) The right to be heard and the right to speak; 

(III) Promoting intercultural understanding; (IV) Freedom of expression and harmful speech. 

Principle 12 within the fourth theme speaks directly to incitement to hatred, providing definitions 

for ‘hatred’, ‘advocacy’, and ‘incitement.’ Hatred is defined as ‘intense and irrational emotions of 

opprobrium, enmity and detestation towards the target group.’68 Advocacy refers to having ‘an 

intention to promote hatred publicly towards the target group.’69 Incitement is defined as 

‘statements about national, racial or religious groups which create an imminent risk of 

discrimination, hostility, or violence against persons belonging to those groups.’70 The Principles 

emphasise that these definitions must be explicitly and clearly defined in national legal systems, 

and restrictions on freedom of expression should be applied only be within the boundaries of 

statements which constitute hate speech. Principle 11 describes the boundaries for restrictions, 

whereby they should be ‘provided by law, serve to protect the rights or reputations of others, 

national security or public order, or public health or morals, and be necessary in a democratic 

society to protect these interests.’71 Such guidelines are based upon Article 19(3) of the ICCPR.72  

 

IV. REGIONAL FRAMEWORK 

1. African Charter on Human and Peoples’ Rights 

30. The African Charter of Human and Peoples’ Rights, or the “Banjul Charter” adopted in 

June 1981, entered into force in October 1986. The African Commission on Human and Peoples’ 

Rights is an organ of the African Union. The regional body and international human rights 

instrument operates under the mandate of helping African states realize progressive aspirations for 

general human rights.73 The African Court on Human and Peoples’ Rights is the enforcement 

mechanism of the African Charter.74 The African Charter has been ratified and signed by 56 

African countries, including Rwanda (Section V(5)) and Kenya (Section (V)4).75 

                                                
67 Article 19, ‘The Camden Principles on Freedom of Expression and Equity’ (Camden Principles) (2009) 
<https://www.Article19.org/data/files/pdfs/standards/the-camden-principles-on-freedom-of-expression-and-
equality.pdf > accessed 31 January 2020. 
68 ibid 10. 
69 ibid. 
70 ibid. 
71 Camden Principles (n 67) 9.  
72 ICCPR (n 11) Article 19(3)(a) 
73 Article 19, ‘ACPHR 63: Tackling violations of free speech’ (7 November 
2018)<https://www.Article19.org/resources/achpr-63/> accessed 29 January 2020. 
74 Amos O Enabulele, ‘Incompatibility of national law with the African Charter on Human and Peoples’ Rights: Does 
the African Court on Human and Peoples’ Rights have the final say?’ (2016) 16(1) 2. 
75 African Charter on Human and Peoples’ Rights (African Charter) (adopted 27 June 1981, entered into force 21 
October 1986) (1982) 21 ILM 58. 
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31. Article 9 grants every individual the right to receive information and ‘the right to express 

and disseminate his opinions within the law.’76 In the case Ernest Francis Mtingwi v Malawi77, the 

African Court made clear that ‘it has no appellate jurisdiction over cases already decided by 

domestic, regional and similar courts.’78 However, the African Court’s decisions have ‘the force of 

finality’ with a larger impact on the African Charter regime than the African Commission.79 Article 

1 establishes State parties commitment to ‘enshrine’ the rights, duties, and freedoms of the Charter 

and to ‘undertake to adopt legislative or other measure to give effect to them. Despite this 

obligation, a uniform application of the Charter and the Court’s decisions has yet to be fully 

achieved.80 

32. Principle XII(1) of the Declaration of Principles on Freedom of Expression in Africa 

declares that “States should ensure that their laws relating to defamation conform to certain 

standards, including that no one shall be found liable for true statements, opinions or statements 

regarding public figures which it was reasonable to make in the circumstances.”81 Furthermore, the 

Resolution on Repealing Criminal Defamation Laws in Africa discusses the violations of freedom 

of expression which come with criminal defamation or insult laws.82 The Resolutions calls on states 

to repeal such laws which violate freedom of expression, particularly those that interfere with the 

work of journalists and media.83 In June 2019, the Declaration was under review by the 

Commission in order to ‘address new technological advances, online activity, and internet 

restrictions throughout Africa, and is requesting input from stakeholders.’84 In 2001, the 

Commission adopted the Resolution on Freedom of Expression to establish a mechanism to 

‘review and monitor adherence to standards of freedom of expression, investigate violations, and 

make appropriate recommendations.’85 

                                                
76 ibid Article 9. 
77 Application 001/2013 [14]. 
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(23 October 2002), Principle XII (1)  
82 ACPHR/Res. 169 (XLVIII)10 (24 November 2010). 
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33. The Special Rapporteur on Freedom of Expression and Access to Information was 

established by the African Commission on Human and Peoples’ Rights in 2004.86 The SR’s 

mandate includes the analysis of legislation, policies, and practice of the member states, along with 

the monitoring of freedom of expression standards and the investigation of massive violations.87  

34. In the 2013 case, Lohe Issa Konate v. Burkina Faso, the African Court on Human and Peoples’ 

Rights issued a ruling on press freedom. The judgment ruled that imprisonment for defamation 

violates the right to freedom of expression, protected in Article 9 of the Charter.88 The Court also 

ruled that criminal defamation laws should be restricted to limited circumstances.89 In 2017, the 

landmark case, Ingabire Victoire Umuhoza v. The Republic of Rwanda as described in Section V(5.7.1.1) 

ruled that disproportionate restrictions had been placed on the applicant’s right to freedom of 

expression.  

35. On May 4, 2015, the UN Special Rapporteur on Freedom of Opinion and Expression and 

the ACPHR’s Special Rapporteur on Freedom of Expression and Access to information issued a 

joint statement alongside the Organization for Security and Co-Operation in Europe (OSCE) 

Representative on Freedom of the Media and the Organization of American States  (OAS) Special 

Rapporteur on Freedom of Expression.90 The statement was written in response to systematic 

violations to freedom of expression and violence against journalists. It further emphasizes that 

restrictions to freedom of expression related to “hate speech, national security, public order and 

terrorism/extremism should conform strictly to international standards.”91 The use of vague or 

broad terms should also be avoided.92 In terms of administrative bodies which limit freedom of 

expression, the statement underscores that such bodies should be independent; moreover, all 

restrictions should be “justified pursuant to the three-part test for such restrictions.”93 The joint 

statement similarly discusses the growth of self-censorship, the necessity of encryption, privacy, 

and anonymity in the maintenance of freedom of expression online, and the use of incitement to 

discrimination and attacks on media workers by politicians.94   

  

                                                
86 African Commission on Human and Peoples’ Rights, ‘Special Rapporteur on Freedom of Expression and Access to 
Information’  (7 December 2004) <https://www.achpr.org/specialmechanisms/detail?id=2> accessed 29 January 
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88 Lohe Issa Konate v. Burkina Faso (Judgement) AfCHPR- No. 004-2013 (5 December 2014). 
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90 UN OHCHR, ‘Joint Declaration on Freedom of Expression and responses to conflict situations’  (4 May 2015) 
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15921> accessed 29 January 2020. 
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2. American Convention on Human Rights “Pact of San Jose, Costa Rica”  

36. South America as a region is composed of thirty-five sovereign states which are all 

members of the UN and the Organisation of American States (OAS)95. Thirty of those States are 

party to the ICCPR96 and ICERD97. From which twenty-five are part of the American Convention 

on Human Rights (ACHR)98. This Convention was adopted in 1969 and it entered into force in 

197899. It showed the intention of the participants to integrate within democracy and universal 

human rights, specifically civil and political rights, by accepting human liberty and promoting social 

justice. It also created the Inter-American Commission on Human Rights and the Inter-American 

Court of Human Rights. The principles expressed in the Convention were based upon the UDHR, 

the American Declaration of the Rights and Duties of Man and the Charter of the OAS.  

37. The first chapter establishes the duties of the parties to protect the rights of their own 

citizens and reform the domestic laws to be consistent with the rules of the Convention. The 

second chapter lists several important human rights such as the right to life, right to humane 

treatment, right to a fair trial, freedom of opinion, privacy, freedom of movement and other core 

rights. And it also forbids and considers punishable by law any incitement of violence or war based 

on national, racial, linguistic or religious hatred against any person, inspired by Article 20 of the 

ICCPR. The third chapter has only one Article which refers to socio-cultural and economic rights. 

The fourth chapter refers to the suspension of some rights, when that is allowed and the procedural 

steps to follow. Suspension does not apply to inderogable rights such as the right to life, or other 

core rights like freedom from slavery, humane treatment, participation in government affairs, rights 

of children etc. The fifth chapter explains the balance, expressed in the American Declaration of 

the Rights and Duties of Man, between rights and responsibilities. The sixth, seventh and eighth 

chapters compile the provisions for the creation of the Inter-American Commission and the Inter-

American Court which are in charge of the compliance of this Convention. Chapter ten explains 

the procedures of ratification of the Convention and reservations and finally, chapter eleven 

includes certain transitory provisions.  

38. Optional protocols were subsequently created. These include the Protocol of San 

Salvador,100 which is also known as the Additional Protocol to the American Convention on 
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Human Rights in the Area of Economic, Social and Cultural Rights. A second optional protocol 

agrees to the jurisdiction of the Inter-American Court of Human Rights. All these documents 

support freedom of speech as a fundamental right requiring protection and that restrictions on 

expression should be limited unless exceptionally necessary and as explained above, that hate 

crimes are punishable by law if they incite war or violence based on specific characteristics.  

3. Declaration on Principles of Freedom of Expression 

39. Made public on the 19th October 2000, the Declaration on Principles of Freedom of 

Expression101 states that all countries in America should respect Article 13 of the ACHR which 

protects freedom of expression and the free sharing of information and ideas by any channels. The 

declaration was written by Santiago Canton who was the Commission's Special Rapporteur for 

Freedom of Expression and highlighted the 13 core values that are required for an efficient 

application of freedom of expression. Although the Declaration is not legally binding, it proves the 

Americas’ understanding of the principles of freedom of expression reflected in international law.  

40. The thirteen values expressed in the Declaration are the following:  

1. Freedom of expression is a core right for every human. Moreover, it is 

indispensable in a democratic system. 

2. Everyone can share, ask for and receive information and ideas freely respecting the 

restrictions mentioned in Article 13 of the ACHR which include: censorship of 

entertainment content to insure the protection of childhood and adolescence and 

regulation of any propaganda of war, incitement of violence against people of 

specific characteristics (nationality, race, colour, language and religion) which could 

be punishable by law. 

3. Everyone has the right to access their own public or private information and 

update, correct and amend it if required.  

4. Everyone can access the information held by the state unless it threatens national 

security. 

5. Prior state censorship, any type of disruption of expression, opinion or shared 

information transmitted by any channels must be forbidden by law.  

6. Everyone has the right to express ideas by any form. A university degree is not 

required to be a journalist and journalism must be guided by ethical conduct. 
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7. Regulating expression, even in terms of truthfulness, timeliness or impartiality is 

incompatible with the international right to freedom of expression. 

8. Any journalist has the right to protect the confidentiality of their sources. 

9. Any physical attack or threat to journalists or their material destruction is a severe 

violation of the freedom of expression and states have the duty to prevent and 

punish such incidents. 

10. Privacy laws should not disrupt sharing information of public interest. Only civil 

sanctions can be applied to protect the reputation of public officials or a private 

person and it must be proven that the journalist had the intention to harm or public 

fake news. 

11. Laws restricting freedom of speech used to criticise public officials is a violation of 

the right to information and freedom of expression.  

12. Monopolies owned by the media should be regulated under antitrust laws, to avoid 

them from conspiring against democracy and restricting diversity. They should 

follow the principle of equality of opportunity.  

13. Any means of persuasion, pressure or threat to the media for expressing certain 

ideas should be forbidden by law. They should be allowed to work independently.  

41. These principles shape the application of international law standards on freedom of 

expression in the regional mechanisms in the Americas. In terms of hate speech, regulations are 

mentioned in the principle 2; which refers to the treatment of incitement of war and violence based 

on specific characteristics of people.  

42. There are two courts that have been created to be in charge of human rights matters; the 

Inter-American Commission and the Inter-American Court of Human Rights. 

V.  COMPARATIVE NATIONAL FRAMEWORKS 

1. UNITED KINGDOM  

43. While the UK is generally considered to have a robust and well organised legal system, it 

does not entirely meet the requirements of the international standards of freedom of expression. 

Three areas are analysed to identify good practices and improvement targets using international 

standards as a guideline. These are: criminal restrictions, civil actions and the regulatory 

environment (specifically media regulations).102 
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1.1. Criminal Restrictions in the UK 

1.1.1. The Right to Freedom of expression in the UK 

44. In 2000, the UK adopted the Human Rights Act103. Freedom of expression was 

incorporated via Article 10 of the European Convention of Human Rights104 and therefore into 

UK law. It was implemented in the form of the courts' interpretation guidelines and authorities’ 

behaviour. In education, the right to freedom of expression appeared earlier in time with the 1986 

Education (No. 2) Act105 which required the governing body of every educational establishment to 

ensure freedom of speech within its spaces and make sure that nobody is discriminated in their use 

based on specific characteristics.106 

1.1.2. Legal protection of the right to equality in the UK 

45. In terms of protecting people from hate speech and their right to equality, legal measures 

appeared after the 1960s, when Prime Minister Wilson launched a programme of legislation 

including the Race Relations Act 1965107 and 1976108, the Sex Discrimination Act 1975109 and the 

Disability Discrimination Act 1995110. The Parliament of the UK tried to unify them in the Equality 

Act 2010111.  This created the Public Sector Equality Duty (PSED) which is a set of guidelines for 

authorities to be more considerate towards minorities when taking decisions.112 

1.1.3. Hate Speech in criminal law in the UK 
46. The UK is governed by Acts of Parliament, subordinate legislation and common law 

provisions guided by judicial precedents. Hate speech has been tackled in two ways; with statutory 

hate related offences and incitements to hatred directed against minority groups of a specific 

characteristic, and also with provisions by aggravating common crimes when they involve hate 

against a protected characteristic.113 

1.2. Provisions 

47. Provisions can be found in the Public Order Act 1986114. The way the courts interpret 

provisions is by giving a larger sentence to those cases in which it can be proven that hatred towards 

specific characteristics or minorities were motivators for the action caused on the victim. The main 
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guidelines to be followed when analysing a case are the following:  (1) the nature of the offence; 

(2) the intent of it; (3) the context; and (4) the likelihood of it to cause racial or religious hatred 

whether or not it resulted in further repercussions.115 

1.3. Indirect Provisions 

48. UK law also has criminal provisions that indirectly tackle, restrict or condemn hate speech, 

as well as promote the aggravating of sentences related to it. Those include the Offences against 

the Person Act 1861116, Malicious Communications Act 1988117, the Communications Act 2003118, 

the Protection of Harassment Act 1997119, The Crime and Disorder Act 1998120.  The interpretation 

of indirect provisions restricting hate speech uses a two-stage test to determine whether a case will 

be prosecuted and further investigated. The two stages refer to firstly, having clear and sufficient 

evidence of the case being related to hatred, and secondly, if it is in the public's interest, which is 

very important in cases related to hate speech.121 

49. Although in many ways this shows the best practices of the country through the 

involvement and care for its criminal restriction, the UK's provisions protect only certain 

characteristics. These include religion, race and sexual orientation, while they lack protection for 

other minority groups such as disabled people. Therefore, the UK fails in protecting their right of 

equality. In addition, the UK fails to protect freedom of speech because it forbids certain 

behaviours criminalising them, and that restriction surpasses the limits set by the Article 20(2) of 

the ICCPR, while at the same time they are not efficient at forbidding incitement to discrimination, 

as they target other types of criminal offences. 122 
 

1.4. Hate speech in civil causes of action and civil provision in UK law 

50. Another aspect of the UK's good practice is reflected in the number of civil causes of 

action that are applicable to cases of hate speech. These include: harassment under the Protection 

of Harassment Act 1997123, privacy and data protection under the Data Protection Act 1998124 and 

employment law under the Equalities Act 2010125, which also extends to private relations between 

service providers and users.  
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51. However, in terms of civil action effectiveness, victims have a hard time reporting or 

seeking help due to fear of revenge or not being believed. Moreover, there are some legal barriers 

that can be pointed out: statutory time limitation under the Equality Act, fees for the cases and 

lack of experience to help the victims. 126 

1.5. Media regulations for freedom of speech and hate speech in UK law 

52. Media regulations for hate speech and rights to freedom of expression have been an 

important topic in the past years.  While the UK government does not have its own policy related 

to these issues, the Office of Communications (Ofcom) is in charge of managing and regulating 

communication channels in the UK and shows some of the UK’s best practice efforts. Ofcom has 

the legal obligation to promote diversity and inclusion under two acts: the Communications Act 

2003127 and The Enterprise Act 2002128. This applies both within the Office itself and also in the 

media it manages. Moreover, the code that regulates content in the UK media is the Ofcom 

Broadcasting Code of 1996129, and all the media channels that need to follow these regulations also 

need to bear in mind the Standards Code130 and the Fairness Code131. These regulations condemned 

hate speech on the basis of incitement of violence and hatred, however the reform of 2016 

criminalised hate speech without it needing to incite physical threat.132 

53. In terms of provisions and their enforcement, the regulations are contained in the 

‘procedures for investigating breaches of content standards for television and radio.’ However, 

there are no regulations that support standards on reporting and preventing hate speech.133 The 

UK's printed media regulates itself through the Independent Monitor of the Press (IMPRESS), the 

Independent Press Standards Organisation (IPSON) or on its own, the last one needing approval 

from the Press Recognition Panel under the Royal Charter on self-regulation.134 

54. Social media and platforms for publication of information have also been a topic of interest 

in the UK. After a government consultation and receiving the opinion of the House of Lords, and 

Ofcom's public consultation, the UK considers that it may not be effective to have statutory 

regulations on these platforms.135 

55. Advertising also has a set of regulations that establish UK best practice. The Advertising 

Standards Authority is the regulation system in charge of all types of advertisements by applying 
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the provisions and regulations of the Advertising Codes (the UK code of Non-Broadcast 

Advertising and Direct & Promotional Marketing136 and the UK Code of Broadcast Advertising137) 

written by the Committees of Advertising Practice.138 

56. Even though the UK has a set of regulators for the different types of media explained 

above, the government still shows a lack of interest in getting involved in what happens in social 

media and prefers promoting self-regulation by the different channels. Although, in many cases it 

can be seen that the police prosecutes online hate crime too.139 The laws surrounding media 

regulation may need some reconsideration due to their lack of effectiveness when it comes to 

reporting hate speech, firstly, because victims are often not successful when taking legal action in 

these situations and secondly because pursuing civil actions is not affordable nor easy. In terms of 

printed media, the law is fragmented with different regulatory actors which impacts their efficiency. 

Moreover, these actors in themselves, namely IMPRESS and IPSON, need some improvement in 

terms of their own employees’ inclusivity, diversity and balance of minorities. Furthermore, 

development and support of the reporting mechanisms is needed.140 

1.6. Conclusion and Recommendations 

57. The Article 19 UK Report (2018) presents a series of suggestions to improve the legislation 

mentioned above: 

I. The legislation of the provisions referred to above needs to be reviewed to meet 

international human rights standards, to make them more efficient and usable. 

II. Hate speech and incitement thereof need to be tackled respecting Articles 19(3) 

and 20(2) of the ICCPR to protect freedom of speech in accordance with the Rabat 

Plan of Action. 

III. The scope of characteristics to-be discriminated need to be amplified to encompass 

the ones mentioned under Article 2(1) and Article 26 of the ICCPR. 

IV. The UK government needs to work on the implementation of the Rabat Plan of 

Action by training its police forces, authorities and administration. 

V. Civil law solutions need to be more accessible and have fewer obstacles so that 

people can claim their rights 

VI. Ofcom should continue its current efforts and research 
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VII. The constitution of regulatory systems for printed media need to be more inclusive 

and diverse. They should provide training across all departments in ethics, human 

rights standards on freedom of expression and hate speech. They should support 

their members to report issues and target any non-compliance with the codes. 

VIII. Authorities, politicians and the media should be examples of good conduct by not 

allowing, responding and condemning hate speech, and by supporting or showing 

sympathy to victims. Moreover, in the case of media, it should give greater efforts 

in complying with the codes strictly and ethically.141 

2. COLOMBIA 

58. Since the 1960s Colombia has faced a civil war from which it is still transitioning. The 

Revolutionary Armed Forces of Colombia (FARC) were created by communist powers and began 

to fight the government through guerrilla warfare methods142. Throughout the conflict, FARC was 

increasingly getting involved in illegal activities such as drug trafficking and kidnapping to finance 

itself. The revolutionary army had not only targeted the government but also vulnerable groups in 

the territory. This situation overall contributed to instability, violations of human rights (by the 

government and by FARC) and an increase in hostility which encouraged hate speech and 

disrespect for other groups.  

 

59. Since 2016, Colombian politics have faced important changes and challenges. The recent 

elections have seen a major push for peace, however, hate speech and divisions have been a 

growing issue.143 FARC and the government reached a peace agreement in 2016 and have been 

trying to implement provisions to make it work. In 2017, eight thousand weapons were handed to 

United Nation monitors by members of the FARC as a symbol of peace.144 Meanwhile, human 

rights activists, minority groups and journalists remain vulnerable to attacks from both the 

government and members of the FARC that do not support the peace agreement.  

 

60. November 2019 saw a month of serious protests asking for economic reforms and end to 

corruption, improving the implementation of the peace deal and the resignation of President Ivan 
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world/2018/colombia > accessed 31 January 2020. 
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Duque.145 The environment has become hostile with state officials using extreme methods against 

protesters, resulting in deaths, which has increased the intensity of the protests. This can be seen 

in the ‘5 Freedom of Expression Values’ chart of Article 19’s report on Colombia, which shows 

the development throughout the years of freedom of speech.146 While before there had been some 

advancement, with the current instability and the attacks to journalists and activists, freedom of 

speech has suffered in practice. Hate speech online also increased during the election period, which 

has created a new focus on 

regulating online hate speech.147  

 

2.1. Hate Speech in 

Colombia 

61. Colombia’s conflict, 

instability, and population 

divisions have aggravated the 

prevention of incitement to 

hatred. Hate speech is generally 

targeted towards women, indigenous, Afro-Colombian people and refugees, specifically from 

Venezuela. There is a concern in the spike of supremacist propaganda and hate speech, already 

deeply embedded in society, against indigenous and Afro-Colombians.148 It is so embedded in the 

culture that several South American countries, such as Colombia, Peru and Ecuador, use terms of 

endearment that are actually based on past slavery racial connotations. While these terms appear 

to be used without malicious intentions, they still are an important driver of racist unconscious 

ideas that have a huge impact on how society is structured in the region.149 They are so common 

in the day to day language use, that the laws of South America have had to exclude them from hate 

speech regulations because it would be difficult to prove that they are inciting hatred or promoting 

violence. However, they create a wrongful public general view of Afro-descendants and indigenous 

                                                
145 Steven Grattan, ‘Colombia Protests: What Prompted Them And Where Are They Headed?’ Aljazeera ( 26 
November 2019) <https://www.aljazeera.com/news/2019/11/colombia-protests-prompted-headed-
191126163204600.html> accessed 5 December 2019. 
146 Article 19, 'XpA 2018 - The 5 Freedom of Expression Values’ [2019].  
147 Adrian Alsema, Colombia's Election Observers Warn About Online Hate Speech' Colombia News Reports (13 April 
2018) <https://colombiareports.com/colombias-election-observers-warn-about-online-hate-speech/> accessed 5 
December 2019. 
148 OHCHR, ‘Committee On The Elimination Of Racial Discrimination Raises Concerns About Violence And 
Discrimination Against Indigenous Peoples And Afro-Colombians As It Reviews Colombia’s Report' (28 November 
2019) <https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25365&LangID=E> 
accessed 5 December 2019. 
149 Tanya Katerí Hernández, ‘Hate Speech And The Language Of Racism In Latin America: A Lens For Reconsidering 
Global Hate Speech Restrictions And Legislation Models’, 32 UPJIL 805 (2011) 
<https://scholarship.law.upenn.edu/jil/vol32/iss3/2> accessed 29 October 2019. 



  29 

groups as ‘naturally and logically’ part of a subordinated role in the hierarchy of Latino American 

communities.150  

 

62. These issues are rooted in a larger legacy of systemic racism which is demonstrated in the 

fact that while the society is intrinsically racist towards black and indigenous South Americans, it 

violates their freedom of speech. The way it does that is by oppressing them when trying to 

manifest their voices. However, it protects the freedom of speech of offenders against these 

minorities. For example, newspapers in Colombia published problematic Articles in 2008 blaming 

the pollution of the air in the city of Cali on the 'dirtiness of black people.'151 While that type of 

speech is allowed on the media, when minorities express or oppose such racism they are oppressed. 

For example, the reporter Vásquez Astudillo, who was a presenter on Renacer Kokonuko radio, 

was killed for participating and reporting in the indigenous ‘Mother Earth’ demonstrations.152 The 

government used tear gas and arms against the activists, causing her death by a gunshot.153 In 

summary, this can be seen as systematically exclusive freedom. Nowadays, with the recent 

instability, the Office of the Prosecutor of Colombia has received 188 reports of harassment and 

hate speech in a period of a year, and most of them were not categorised as from being a hate 

speech issue to being seen as an issue of racial discrimination.154  

 

63. Gender exacerbates the intensity of hate speech. Violence against women in Colombia is 

reflected in all spheres, particularly in social media and against women political candidates and 

journalists who have been murdered and sexually assaulted after receiving ongoing threats via 

different online platforms and media channels. Seven electoral candidates have been killed 

(especially indigenous ones and women). For example in September 2019, candidate Karina García 

was shot and incinerated in her car after having reported that she was receiving online threats.155  
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64. Another group suffering discrimination and hate speech are Venezuelan refugees. 

Especially during electoral campaigns in September 2019 for local elections, there were banners 

and speeches that promoted restrictive measures for migration and spread negative stereotypes 

around the country.156 Given this situation, the Committee for the Protection of the Rights of 

Migrant Workers of the UN alerted the Colombian government to the growing wave of 

xenophobic hateful messages from authorities and journalists who are criminalising migration in 

Colombia and asked the government to apply sanctions to these types of statements.157 The UN's 

request is in line with the strategy promoted by the Office of the Attorney General, which 

announced in the first week of September 2019, that it would sanction candidates who promote 

hatred of Venezuelans.158 

 

65. Currently, there is also a connection between stigmatisation and hate speech in the political 

arena, and the persistence and reconfiguration of armed violence in the most remote corners of 

Colombia.159 While the signing of the Peace Agreement opened a way to dismantle violent 

tendencies, hatred and resentment, multidimensional strategies are required to transform 

ideological, cultural and political conditions created in function of war. Such strategies would be 

effective if they were accompanied by messages from those in power and initiatives from the 

people.160 Most violent acts of revenge are a consequence of seeing people in high positions, in the 

Congress of the Republic or in the media, using hate speech and stigmatisation repeatedly. And 

even armed groups find support in stigmatisation and hate speech by saying that they kill or 

displace to protect communities from the danger of enemies.161  

2.2. Regional mechanisms implemented in Colombia 

66. The ACHR is the main regional mechanism for Colombia, and cases are usually presented 

to the Inter-American Court of Human Rights (IACtHR) by the Inter-American Commission of 

Human Rights (IACHR). On July 2019, a case was brought against Colombia for the death of 

Jineth Bedoya Lima, a female journalist who had reported receiving hate messages and threats to 

the Colombian authorities but they did nothing to protect her.162 Although there is no law in 
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Colombia that regulates hate speech, its control has become a requirement of the ACHR because, 

as the special rapporteur for freedom of expression of the OAS recalled in his 2004 report: 

The American Convention - as well as numerous international and regional pacts - declares 

that hate speech is outside the protection of Article 13 and requires that the 

State Parties proscribe this form of expression. Paragraph 5 of Article 13 

states: Any propaganda in favour of war and any apology of national, racial 

or religious hatred that incites violence or any other similar illegal action 

against any person or group of persons (due to their race, colour, religion, 

language or national origin) shall be prohibited by law.163 

 

67. The decision of the Colombian Congress not to legislate the issue is in line with the 

Supreme Court of Justice of the United States, which considers that these expressions also show 

the position of a population group that could be mistakenly censored for not having the dominant 

discourse in that moment.164 In Colombia, research on hate speech in socio-digital networks is still 

developing. In recent years, research such as those of Montaña, González and Ariza’s ‘Ciberodio en 

los comentarios de las noticias en línea en Colombia, El caso de Piedad Córdoba’ analysed the comments of 

online news in Colombia in the case of former Senator Piedad Córdoba who was accused of being 

a member of the FARC, when the guerrillas had not yet demobilised.165  Interestingly, only a few 

authors directly mention hate speech in the Colombian political discussion, for example, Botero 

Torres in his text The Discursive Construction of Hate and Fear in Contemporary Colombia.166 

 

68. South American countries fall into five penal patterns of regulations on the incorporation 

of the prohibition of incitement to hatred. These normative patterns can be grouped under two 

trends or models: 

1. Punitive model, which presents three patterns: 

a. States that have clauses in their criminal codes that prohibit hate speech either 

directly prohibiting hate speech or prohibiting incitement to genocide and 

discrimination. 
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b. States that have criminal legislation outside their penal codes with clauses that 

prohibit incitement to hatred, genocide or discrimination. 

c. States that have in their administrative legislation on the media clauses that prohibit 

hate speech. 

2. Non-punitive model, which has two normative patterns: 

a. States that prohibit discrimination in their constitutional texts explicitly or 

implicitly. 

b. States with other legislation and mechanisms that prohibit hate speech. 

 

69. In Colombia protections against discrimination, hate speech regulations and freedom of 

speech are a part of the Constitution and the country follows a non-punitive model in which 

punishment is avoided and correction is encouraged167. For that reason, when there are hate speech 

cases most of the time the system is ineffective because to achieve any legal repercussions, victims 

have to resort to the IACHR and sometimes by the time it reaches there it is too late in cases of 

death threats. While Colombia supports the protection of freedom of speech sacrificing restrictions 

that may tackle hate speech, it still considers that it should not be used to violate other people’s 

dignity (using speech to express hatred). In 2004 the Constitutional Court of Colombia ruled that:  

[...] The principle of purpose as a requirement of the exercise of freedom of expression, is 

manifested in the fact that the diversity of opinions or thoughts that are 

disclosed are related to the achievement of a constitutionally legitimate 

purpose, such as informing about an event or occurrence of public 

significance, disseminating and publicising manifestations of culture or 

creations of the human intellect, or participating through criticism in the 

exercise of public control.168  

This suggests that freedom of expression cannot become a tool to violate the rights of others or 

to encourage violence.  

70. Colombia’s Constitutional Court has dealt with cases in which it was argued that the 

regulations on hate speech were infringing upon the right to freedom of expression. The reason 

for that is because by constitutional law in Colombia, freedom of speech is placed above the 

                                                
167 See 2.3, Article 20 
168 Ruling T-787/04 of 18 August 2004, Constitutional Court of Colombia (Fifth Constitutional Review Chamber) 14.  
Original text: ‘[...] el principio de finalidad como requisito del ejercicio de la libertad de expresión, se manifiesta en que 
la diversidad de opiniones o de pensamientos que se divulguen, se relacionen con el logro de una finalidad 
constitucionalmente legítima, tales como, informar sobre un acontecimiento o suceso de trascendencia pública, 
difundir y dar a conocer manifestaciones de cultura o creaciones del intelecto humano, o participar a través de la crítica 
en el ejercicio del control público. Esto significa que la libertad de expresión no puede convertirse en una herramienta 
para vulnerar los derechos de los otros o para incentivar la violencia’ 



  33 

regulations on hate speech. As agreed in the ACHR, Colombia is in favour of trying to regulate 

speech as little as possible to protect freedom of expression. Only when speech results in physical 

violence, may it be punishable by law. Here, stress is placed on the actions following the speech 

and not the intention or the discriminative speech itself, in contrast to what is dictated by 

international mechanisms. Moreover, international standards suggest that other types of hate 

speech should be dealt by counter-speech.             

                      

2.3. Colombia’s Constitution 

71. In Colombia hate speech and freedom of speech are regulated within the non-punitive 

constitutional categories (See 2.2 paragraph 61 on the four models of tackling hate speech). As 

discussed before, the majority of hate speech legislation in South America is built around the 

prevention of racial prejudice. While there is no specific section that addresses hate speech in a 

very explicit form, the following Articles in the Colombian Constitution make reference to freedom 

of speech, freedom of expression and its limitations, hate speech, anti-discrimination and equality 

laws: 

 

72. Article 13 refers to basic human rights and sanctions towards discrimination. The most 

important particularities of it is that it claims the acceptance and compromise with the freedom 

and equality of every person for its human nature, regardless of specific characteristics. It also 

affirms the commitment to protect those rights and minority groups. And it mentions the 

criminalisation by sanctions of perpetrators that abuse or mistreat these communities. This last 

characteristic refers to physical abuse more than verbal abuse, however, it is still of relevance to 

this study. Article 13 reads as follows: 

All individuals are born free and equal before the law, shall receive equal 

protection and treatment from the authorities, and shall enjoy the same 

rights, freedoms, and opportunities without any discrimination on account 

of gender, race, national or family origin, language, religion, political opinion, 

or philosophy. The State shall promote the conditions so that equality may 

be real and effective and shall adopt measures in favour of groups that are 

discriminated against or marginalised. The State shall especially protect those 

individuals who on account of their economic, physical, or mental condition 

are in obviously vulnerable circumstances and shall sanction the abuses or 

ill-treatment perpetrated against them.169  
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73. Article 20 refers to freedom of the press. The most important characteristics of it is that it 

guarantees individual freedom of speech, opinion and expression. Moreover, it provides for the 

rights of freedom of the use of media and truthful information and no censorship. Notably, it 

mentions that these rights come with responsibilities and that corrections are allowed. Here it is 

possible to see the first indirect reference to regulations on speech to control hate speech. While it 

promotes zero censorship, at the event of hate speech, the authorities are allowed to advise on 

corrections and sometimes even public apologies.  

Every individual is guaranteed the freedom to express and diffuse his/her thoughts 

and opinions, to transmit and receive information that is true and impartial, and to 

establish mass communications media. The latter are free and have social 

responsibility. The right to make corrections under conditions of equity is 

guaranteed. There shall be no censorship.170 

 

74. Article 93 and 164 refer to human rights and related treaties that regulate freedoms and 

limitations. The particularities of these Articles are that both recognise human rights agreements 

as a priority to the State. Article 93 also claims that the lens through which the Constitution has to 

be seen is the one in accordance with the human rights treaties to which Colombia is a party and 

recognises the jurisdiction of the International Criminal Court. According to this Article, Colombia 

shall act and interpret its legislation in accordance with international standards and agreements it 

has become part of. These Articles illustrate Colombia’s agreement to constitutionally respect and 

prioritise international human rights treaties in its enforcement of the law. Therefore, all 

agreements related to freedom of expression, hate speech regulations or anti-discrimination rights 

defined in international and human rights provisions shall be considered constitutionally a priority 

in Colombia. However, their practical application is a different issue that has been proved to be 

constantly violated. These Articles read: 

Legal status of treaties, international treaties and agreements ratified by Congress that 

recognise human rights and prohibit their limitation in States of emergency 

have domestic priority. The rights and duties mentioned in this Charter shall 

be interpreted in accordance with international treaties on human rights 

ratified by Colombia. The Colombian State may recognise the jurisdiction of 

the International Criminal Court in terms of the Rome Statute adopted on 

July 17, 1998, by the United Nations Plenipotentiary’s Conference and, 
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consequently, ratify said treaty in accordance with the procedure established 

by this Constitution. The admission of a different treatment on substantial 

matters by the Rome Statute with respect to the guarantees contained in this 

Constitution shall produce effects only within the scope of application of the 

latter.171  

The Congress shall give priority to the passage of legislative bills that approve 

treaties involving human rights and which may be submitted for 

consideration by the government.172 

 

75. Article 95 refers to the responsibilities, obligations and duties that come with the rights 

given by the Constitution. Through the lens of hate speech, it importantly mentions the obligation 

to respect other people’s rights, promote solidarity in society and to defend and spread human 

rights to promote peace. Therefore, this means avoiding situations of social injustice, inequality or 

undermining others’ rights or dignity. Not discriminating people is part of our duty to protect 

human rights and human dignity, therefore hate speech as part of discrimination methods is a duty 

of Colombian society to avoid. This Article reads: 

The quality of being Colombian enhances all members of the national community. Everyone 

has the duty to exalt and dignify it. The exercise of the rights and liberties 

recognised in this Constitution implies responsibilities. Every individual is 

obliged to obey the Constitution and the laws.  

The following are the duties of the individual/citizen (only the relevant have 

been listed): 

1. To respect others’ rights and not to abuse one’s own;  

2. To strive in accordance with the principle of social solidarity, responding with actions 

in the face of situations that endanger the life of individuals;  

3. To defend and propagate human rights as the foundation of peaceful coexistence;  

4. To strive toward achieving and maintaining peace; 

5. To collaborate toward the good functioning of the administration of justice.173  

 

76. Article 118 and 282 refer to the State and the authorities as protectors and promoters of 

human rights. Article 118 points out that the government should hold people in public functions 

accountable to comply with them and enforce them effectively. This means that the State should 
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be in charge of protecting minorities from inequality and discrimination while ensuring freedom 

of speech and should act reasonably and justly, which in practice is not seen, as shown in examples 

above. In addition, as explained previously, there have been a lot of cases of police officers being 

the main perpetrators using hate speech against minority groups, therefore the ministry should take 

further actions based on its constitutional obligation to make public workers accountable. These 

Articles read: 

The Public Ministry shall be made up of the General Prosecutor of the Nation, the 

Ombudsman, the assigned public prosecutors, and the agents of the Public 

Ministry before the legal authorities, as well as by municipal representatives 

and other official determined by an Act. It is the responsibility of the Public 

Ministry to defend and promote human rights, to protect the public interest, 

and to oversee the official conduct of those who perform public functions.174 

The Ombudsman shall oversee the promotion, exercise, and publicising of human rights for 

which purpose he/she shall exercise the following functions: (1) Guiding and 

instructing the inhabitants of the national territory and Colombians abroad 

in the exercise and defense of their rights before the competent authorities 

or private entities. (2) Publicising human rights and recommending policies 

for making them.175 

 

77. Article 214(2) refers to the avoidance of suspension of neither human rights nor 

fundamental freedoms in any situation. In moments of political and legal instability, this Article 

ensures that human rights are not violated and that governmental power is controlled by the 

statutory law in accordance with the international standards. This Article reads: 

Neither human rights nor fundamental freedoms may be suspended. In all cases, the rules 

of international humanitarian law shall be observed. A statutory law shall 

regulate the powers of the Government during the States of exception and 

shall establish the legal controls and guaranties to protect rights, in 

accordance with international treaties. The measures that are adopted must 

be proportionate to the gravity of the events.176 

 

78. Transitional Article 66 refers to the criminalisation of human rights violations as decision 

of the Attorney General of the Nation. As mentioned before, the criminalisation of hate speech is 
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complicated due to its relationship with freedom of speech but also, as this Article reflects, 

authorities have the last say in determining if hate speech should be criminalised. In accordance to 

international standards, the non-punitive model of the country and the fact that authorities want 

to avoid harsh criminal punishments for such a common problem, make hate speech regulations 

limited to counter speech, society education on tolerance and respect and corrections. Any further 

resources may only be used in extreme cases as a last resort, mostly involving violence or incitement 

to it. This Article reads: 

[...] The Attorney General of the Nation will determine the prioritisation criteria for the 

initiation of criminal proceedings. Notwithstanding the general obligation of 

the State to investigate and punish serious human rights’ violations and 

international humanitarian law crimes, in the context of transitional justice, 

the Congress, at the initiative of the Government, may determine by State 

the selection criteria to investigate crimes against humanity, genocide, or war 

crimes committed in a systematic manner [...].177 

 

2.4. Other Laws regulating speech in Colombia 

79. In Colombia, most of the laws related to speech regulation and the values of the regional 

and international standards are already incorporated in the Constitution. Because Colombia follows 

a non-punitive model of legislation in relation to speech, there are no traces of it in many sources 

outside of the constitution. However, it can be found indirectly in anti-discrimination laws that can 

be used to defend cases against hate speech. Law 1482 of November 30, 2011, establishes that it 

is necessary to guarantee the protection of the rights of the individual, group, community or people, 

who are violated through acts of racism or discrimination.178 This law is written in a way that 

undermined freedom and the organisation Alliance Defending Freedom International filed a legal 

brief in July 2014 in the Constitutional Court to show the consequences of this law on fundamental 

freedoms.179 The organisation was able to push the court to make the law more inclusive by being 

considerate of other minorities like disabled people and it added aggravation of the penalty when 

an act occurred through mass media.180  
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80. Since this law calls against any harassment or promotion of physical or moral harm, it can 

be directly used to support victims of hate speech who bring a case to the court. As a consequence, 

the objective of the law was modified in 2015, through Law 1752 which is intended to criminalise 

acts of discrimination based on race, ethnicity, religion, nationality, political or philosophical 

ideology, sex or sexual orientation, disability and other reasons of discrimination.181  

 

81. It also modified the Article of the Criminal Code to make any act that arbitrarily prevents, 

obstructs or restricts the full exercise of the rights of people because of their race, nationality, sex 

or sexual orientation, disability is defined as an act of discrimination and it is punishable by 12 to 

36 months in prison and a fine of 10 to 15 monthly legal minimum wages in force. Harassment is 

also considered a crime as long as it is aimed at causing physical or moral harm to a person, group 

of people or community by reason of their race, ethnicity, religion, nationality, political or 

philosophical ideology, sex or sexual orientation and disability.  

 

82. The aggravating factors during the criminalisation process include if the act is carried out 

in the public space, if mass media or communication is used, if the crime is carried out by public 

servants or on the occasion of the provision of a public service, if it is directed against children, 

adolescents or the elderly and if it is restricting labour rights. Likewise, there are circumstances for 

the reduction of the sanction such as publicly retracting or effectively providing the service that 

was denied. 

 

2.5. Media Laws regulating speech in Colombia 

83. The most important regulating document in South America was created by the Board of 

Directors and the General Assembly of the Inter-American Press Association in Salta, Argentina, 

on October 22, 2018, receiving the name of the Declaration of Salta on Principles of Freedom of 

Expression in the Digital Era which aims to protect freedom of speech in the media.182  In 

Colombia independent and privately owned print and broadcast media are generally free to express 

a variety of opinions and cover sensitive issues without official or governmental restrictions. 

However, journalists throughout the country, particularly in rural areas, face harassment from 

various actors, including paramilitaries, local criminals, drug-trafficking groups, guerrilla 

movements, and the government. 'A pervasive climate of fear has led to self-censorship, 
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particularly in rural settings and during election periods.'183  In addition to a number of murders, 

there have been several kidnappings and threats that put in danger the security of journalists and 

they were forced into exile.  

 

84. According to studies by the Freedom of the Press Foundation (FLIP), in 2014 there were 

several districts living under a media blackout due to journalists’ fear to report news. Even 

newspapers were no longer reporting news and the space for discussions continued to disappear.184 

In a statement made by the ex-president of FLIP, Pedro Vaca, on the 6th of February 2015, he 

expressed to the newspaper El Time, in the column ‘Intimidation and Self-censorship’: 

In Colombia being a journalist is difficult due to 'the violence, added to the 

pressure of the official advertising guideline (and the fact that all this has) 

established an atmosphere of self-censorship in which journalists know many 

facts but avoid addressing issues (due to fear of) putting them in danger or 

simply a consequence of diminished income.185 

 

2.6. Online Hate Speech 

85. Recent rise in the use of social media has affected Colombia as elsewhere. In the last 

months of 2019, online hate speech saw huge growth due to the elections and provoked several 

violent events against electoral candidates. The Electoral Observation Mission (MOE) carried out 

a study about the online sphere in Colombia at the time of the elections. It reached the conclusion 

that one-fifth of social media content was overwhelmed by hatred, hostility and intolerance.186 The 

reason behind this spike in online hate speech was the fact that for the first time after the Peace 

Agreement, the FARC actively participated and had candidates standing for the election. 

'Approximately 34% of the hate speech was about the Marxist group. Another 26% of the 

messages of intolerance and aggression had to do with corruption and 24% with communism. 

Some 7% of the hate speech targeted politician Alvaro Uribe.'187 

                                                
183 Freedom House, Freedom in the World: Colombia 2019 Report' (2019) <https://freedomhouse.org/report/freedom-
world/2018/colombia> accessed 3 November 2019. 
184 Jonathan Bock ‘Untold Stories: Colombia’ Ethical Journalism Network 
<https://ethicaljournalismnetwork.org/resources/publications/untold-stories/colombia> accessed 5 December 
2019. 
185 Casa Tiempo, ‘Especial: El Tormentoso Ejercicio Del Periodismo En Colombia’ El Tiempo 
<https://www.eltiempo.com/multimedia/especiales/amenazas-y-agresiones-a-periodistas-en-
colombia/15208975/1/index.html> accessed 5 December 2019. 
186'MOE, ‘Discurso De Intolerancia' (Moe.org.co, 2018) <https://moe.org.co/wp-
content/uploads/2018/04/Informe_Intolerancia_MOE_Publicado-1.pdf> accessed 10 December 2019. 
187 Adriaan Alsema, 'Colombia's Election Observers Warn About Online Hate Speech' Colombia Reports, (13 April 2018) 
<https://colombiareports.com/colombias-election-observers-warn-about-online-hate-speech/> accessed 10 
December 2019. 
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86. A very affected group has always been women. Women use the internet as a tool for their 

voices to be heard, especially during elections, so that candidates can address their issues. However, 

the proportion of women who have access to the internet varies greatly between social, class and 

ethnic groups. A recent study by the Ministry of Telecommunications found that one third of the 

women who are not connected online are indigenous.188 From a gender perspective, Colombia’s 

chapter in the ‘Women's Rights Online’ report states that women do not use the internet to become 

more politically active, while men do.189 In addition, those few Colombian active women constantly 

face online hate speech, aggression and harassment.   

 

87. If a woman is also a journalist or an activist, the attacks become worse. 'In 2017, the number 

of social network attacks on journalists increased, especially on women who received mainly verbal 

attacks and stigmatisation against their work.'190 As a country that is in the process of transitioning 

past a violent period, violence continues to permeate in the online sphere. While these platforms 

have self-regulated he removal of  child pornography, but little has been done to block hate speech 

(even though they could use algorithms to do so, as the police and researchers have developed 

software to detect concentrations of hate speech by location and other means). Colombia’s reaction 

to these issues is very slow overall, hate speech may be a strong consequence of the country’s 

violent history.191  

 

88. After the rise in online hate speech during the previous year, the Constitutional Court 

arranged a debate in February 2019, in which freedom of speech in social media was discussed. 

The Inter-American Press Society requested for the Salta Declaration to be highly considered 

during the debate. The goal was to propose legal strategies to prevent online networks from 

continuing to be a means of aggression and slander. For the debate, they invited representatives of 

Facebook and Google in Colombia, as they are the companies responsible for the circulation of 

most free content on the internet. Experts and academics presented their views on the use and 

limitations of issuing opinions through social networks. Both Facebook and Google claimed that 

                                                
188 MinTic Gobierno de Colombia, 'Encuesta de acceso, uso y apropiación de las TIC por parte de las mujeres en 
Colombia' (mintic.gov.co) <https://www.mintic.gov.co/portal/604/Articles-64060_recurso_3.pdf> accessed 10 
December 2019. 
189Amalia Toledo, 'Derechos De La Mujer En Línea' (Fundación Karisma 2015). <https://stats.karisma.org.co/wp-
content/uploads/2015/12/DRECHOS-DE-LA-MUJER-EN-LINEA-colombia.pdf> accessed 10 December 2019. 
190Forero Andres, 'Colombia Le Sigue Fallando A La Libertad De Prensa' El Espectdor ( 9 February 2018) 
<https://www.elespectador.com/entretenimiento/medios/colombia-le-sigue-fallando-la-libertad-de-prensa-articulo-
738174> accessed 10 December 2019. 
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they are not responsible for the content that people post online, they only provide the tools and 

the platform to create it. After the long discussions, many ideas were shared but they are still to be 

implemented into a strategic plan. 

 

2.7. Case law on Hate Speech in Colombia 

2.7.1. Sentence C-091/17,  File D-11506, Miguel Santiago Guevara Araos, 
Julián Hernando Barragán Pedraza and Pedro Daniel Contreras 
Jordán V Colombia, Constitutional Court of Colombia192 

89. In 2011, Law 1482 was passed, which intended to tackle any harassment or promotion of 

physical or moral harm.193 Citizens Miguel Santiago Guevara Araos, Julián Hernando Barragán 

Pedraza and Pedro Daniel Contreras Jordán challenged the new law on grounds of 

unconstitutionality of Article 4 of this law (modified by Article 3 of Law 1752 of 2015).  

90. The claimants stated: 

[…] the expression “harassment” referred to in Article 4 of law 1482 of 2011 

is not clear or determined, now, applying the provisions of the Convention, 

it is understood that this law, when introducing a new Article to the Criminal 

Code limiting freedom of expression must be in accordance with the principle 

of strict legality. According to the jurisprudence already stated by the 

Constitutional Court, this Article is in no way consistent with the principle of 

strict legality. It is an ambiguous Article, in which citizens are not clear about 

the prohibition. 

 

91. Since Articles 3 and 4 of the Law 1482 of 2011, targeted discrimination and directly related 

to hate speech, the importance of the responses to this case are clear because they show the 

position of the authorities in the debate of the balance between freedom of expression and hate 

speech. One of the answers from the General Prosecutor stated that: 

The central basis of the Prosecutor's Office is to point out that the right not 

to be discriminated against constitutes a valid limit to the right to freedom of 

expression, which justifies the legislative expression subject to censorship. He 

points out, in that direction, that both nationally and internationally there are 

speeches that are not protected by freedom of expression, due to their openly 

                                                
192 Miguel Santiago Guevara Araos, Julián Hernando Barragán Pedraza and Pedro Daniel Contreras Jordán V Colombia [2011] C-
091/17 (Constitutional Court of Colombia) 
193 See 2.4 Other Laws regulating speech in Colombia  
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discriminatory content, and that there are State commitments to eradicate 

hate speeches, based on mobiles of that nature194. 

 

92. The General Prosecutor also highlights that the Constitutional Court holds respect to the 

principle of last ratio. Therefore, the State is not required or obligated to punish speeches or 

behaviours that are not a real risk to the community (physical threat or incitement to violence):  

The last of the decisions possible in the spectrum of sanctions that the State 

is in legal capacity to impose, and understands that the decision to sanction 

with a penalty, which implies in its maximum drasticity the loss of freedom, 

is the extreme resource to which you can go to the State to repress behaviour 

that affects social interests195.  

2.7.2. Sentences T-102/19, File T-6.997.990, Karen Lorena Páez Escorcia V 
Lina Gómez Ospino, Constitutional Court of Colombia196 

93. Sentence T-102/19 refers to the case of a woman who faced threats due to a fake 

accusation made against her online through Facebook. The court stressed that the right of freedom 

of expression includes not only appealing speeches but also messages that can be controversial or 

annoying, quoting a statement from Sentence C-442/11:  

The constitutional freedom protects both socially accepted expressions and 

those considered unusual, alternative or diverse, which includes offensive, 

shocking, shocking, indecent, scandalous, eccentric or simply contrary to 

majority beliefs and postures, since constitutional freedom protects both the 

content of the expression and its tone.197 

94. In sentence T-102/19, the victim Mrs. Karen Páez brought up the fact that people 

considered the fake accusations made against her as acts of hate speech. Because of that, feelings 

of resentment towards her were shared in social media. However, hate speech as developed by the 

jurisprudence of the constitution, refers to instigations to discrimination towards certain 

collectivities based on motives of race, colour, religion, language or national origin:  

In order to protect ethnic peoples and communities and other minority 

groups that have been subject to historical violations of their fundamental 

rights, our constitutional order has set limits on freedom of expression. As 

stated earlier, the American Convention on Human Rights or the Pact of San 

                                                
194  Miguel Santiago Guevara Araos, Julián Hernando Barragán Pedraza and Pedro Daniel Contreras Jordán V Colombia [2011] C-
091/17 (Constitutional Court of Colombia).  
195 ibid 
196 Karen Lorena Páez Escorcia V Lina Gómez Ospino [2018] T-102/19(Constitutional Court of Colombia). 
197 [2011] Sentence C-442/11 (Constitutional Court of Colombia). 
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José was adopted in our internal system by Law 16 of 1972, and is part of the 

constitutionality block. Section 5 of Article 13 of this treaty expressly states 

that States parties must prohibit, by law, hate speech […] 198 

95. The result of this case was that the Court considered that this is not classified as hate speech 

as it does not directly incite or promote violence against the victim. But it helped bring into debate 

some of the characteristics of hate speech and how to differentiate it from other speeches. 

 

2.8     Conclusions 

96. After the civil war, Colombia reached a peace agreement in 2016. In spite of that, this 

agreement has caused controversy and more political instability approaching the elections. 

Protests have spread around the country against those in power and there have been 

significant restrictions in freedom of speech and expression, hate speech against Afro-

Colombians and indigenous people, attacks against women and journalists and the spread of 

this hate speech both in political discourse and especially online.  

97. Legislatively Colombia complies with international standards and is a party to the ACHR and 

the Declaration on Principles of Freedom of Expression. As a non-punitive constitutional 

classified country199, it adapts these international and regional commitments into its 

constitution effectively. In the last decade, there has been an exponential improvement in the 

laws, and even though there are still more things to be ameliorated there is no doubt that 

things are going on the right track in terms of legislation. One could argue that this is not 

enough to bring change if not applied in practice, however, as seen in this analysis, there is 

social change arising. People are coming together against perpetrators and corrupted people 

in power who use hate speech to divide society. The entire theme of the 2016 Peace 

Agreement is to bring an end to those divisions and reunite the country. And even though 

there is a long way to go, there have been a lot of efforts made to implement it. Moreover, 

citizens have been actively involved in the application of this agreement by protesting and 

demanding the changes that they want to see. Therefore, even if it will be a slow, tense and 

gradual process to achieve transitional justice and bring back a sense of community, Colombia 

at present seems to be in the right track. 
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199 See section 2.2 
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3. INDIA 

98.  Hate speech has not been defined under any Indian law and therefore, per se is not an 

offence. Laws relating to the restrictions of free speech in India are influenced by the historic cast 

based marginalisation, which is most acute in the case of the ‘Dalits’ or ‘untouchables’ who suffer 

systemic marginalisation, the communal disharmony mainly between Hindus and Muslims and the 

partition of India at the time of independence in 1947.’200  ‘The sovereignty of India’ which 

includes, inter alia, the security of India, India’s friendly relations with foreign States and integrity 

of India often finds a mention in laws restricting free speech in India. Therefore, ‘the statutory 

framework on laws governing hate speech in India is quite subject- and context-specific.’201 The 

Supreme Court of India while dealing with the issue of hate speech in Pravasi Bhalai Sangathan v 

Union of India & Ors202 held that: 

Hate speech is an effort to marginalise individuals based on their membership 

in a group. Using expression that exposes the group to hatred, hate speech seeks 

to delegitimise group members in the eyes of the majority, reducing their social 

standing and acceptance within society. Hate speech, therefore, rises beyond 

causing distress to individual group members. It can have a societal impact. Hate 

speech lays the groundwork for later, broad attacks on vulnerable that can range 

from discrimination, to ostracism, segregation, deportation, violence and, in the 

most extreme cases, to genocide. Hate speech also impacts a protected group’s 

ability to respond to the substantive ideas under debate, thereby placing a serious 

barrier to their full participation in our democracy. 

 

3.1. Free Speech and restrictions under the Constitution of India 

3.1.1. Freedom of Speech and Expression 

99. The underpinning of the right to freedom of expression in India lies in the preamble of the 

Constitution of India where a solemn resolve is made to secure to all its citizens, ‘liberty of thought 

and expression, belief, faith and worship.’ This solemn resolve is materialised by Article 19 which 

provides for ‘[p]rotection of certain rights regarding freedom of speech, etc’203  and grants the 

citizens of India inter alia ‘freedom of speech and expression.’204  

                                                
200 Oxford Pro Bono Publico, Comparative Hate Speech Law: Annexure (March 2012) [7] 
<http://ohrh.law.ox.ac.uk/wordpress/wp-content/uploads/2018/02/1A.-Comparative-Hate-Speech-Annex.pdf > 
accessed 02 January 2020.  
201 ibid [18]. 
202 Pravasi (2014) 11 SCC 477 [7]. 
203 The Constitution of India 1950 (The COI), Article 19. 
204 ibid Article 19(1)(a). 
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3.1.2. Restrictions on Freedom of Speech and Expression 

100. The exercise of the right to freedom of speech and expression is not absolute. The 

Constitution in clauses (2) to (6) of Article 19 authorises the State to restrict the exercise of the 

freedom guaranteed under that Article within the limits specified in those clauses. The legislature 

can make laws to impose ‘reasonable restrictions’ on the exercise of the freedom of speech and 

expression in the ‘interests of the sovereignty and integrity of India, the security of the State, 

friendly relations with foreign States, public order, decency or morality or in relation to contempt 

of court, defamation or incitement to an offence.’205 Accordingly, there are many laws restricting 

‘freedom of speech’ under the auspices of Article 19(2) of the Constitution of India.206  

 

101. The grounds of restricting speech207 are exhaustive and any ‘law seeking to impose a 

restriction on the freedom of speech can only pass muster if it is proximately related to any of the 

eight subject matters set out in Article 19(2).’208 The phrase ‘reasonable restriction’ connotes that 

the limitation imposed on a person in the enjoyment of the right should not be arbitrary or of an 

excessive nature, beyond what is required in the interests of the public.’209 The restrictions thus 

permitted have to be substantially and procedurally reasonable and must not be arbitrary or 

excessive.210 Much of the legislation dealing with ‘hate speech’ has been held to be constitutionally 

valid on the ‘public order’ exception. Other grounds, justifying such law, include ‘incitement to an 

offence,’211 ‘decency’ and ‘morality.’212 

 

3.1.3. India’s Obligation to International Law 

102. India has signed and ratified the UDHR, the ICCPR, and the ICERD, and is therefore 

under the obligation of Pacta Sunt Servanda. The Constitution of India also puts an obligation on 

the State to endeavour to ‘foster respect for international law and treaty obligations (…).’213  

 

3.2. Legislation regulating ‘Hate Speech’ in India 

103. The legal provisions in certain legislations prohibiting selected forms of speech as an 

exception to freedom of speech are read as laws regulating ‘hate speech’ in India. It is the collective 

                                                
205 ibid Article 19(1)(2). 
206The laws are discussed in detail in under ‘legislation regulating ‘hate speech’ in India’ headings at para 3.3 of this 
document.  
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210 State of Madras v V.G. Row 1952 AIR 196. 
211 Dr Ramesh Yeshwant Prabhoo v Prabhakar Kashinath Kunte (1996) 1 SCC 130. 
212 Gautam Bhatia, Offend, Shock, or Disturb: Free Speech under the Indian Constitution (Oxford University Press 2016) 159. 
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harm rather than the individual harm that is central to the laws restricting speech in India. Thus, 

hate speech in India is accorded its meaning in ‘terms of the harm to the community at large rather 

than one which is focused on the violation of an individual’s right to freedom of speech and 

expression and the harm done unto her as a result of hate speech.’214 
 

3.2.1. Criminal Law and Hate Speech 

3.2.1.1. The Indian Penal Code and Restrictions on Certain Speech 

104. The Indian Penal Code 1980 (IPC), is a comprehensive statutory framework covering 

substantive aspects of criminal law in India. The code is of colonial origins, was inherited by India 

on its Independence and continues to be in operation. The IPC contains varied provisions 

restricting freedom of speech and expression, irrespective of the medium of expression. The 

provisions are aimed to maintain social and communal harmony by penalising expressions ‘against 

the public tranquillity’ or aimed at commission of offence ‘relating to religion’ or ‘criminal 

intimidation, insult and annoyance.’ 

 

105.  Section 153A prohibits ‘promoting enmity between different groups on grounds of 

religion, race, place of birth, residence, language, etc., and doing acts prejudicial to maintenance of 

harmony.’215 The Supreme Court of India while dealing with scope of ‘truth as defence’ has held 

that ‘political thesis or historical truth’ does not save an expression from the rigour of Section 153A 

of IPC 216 and ‘naked truth in all times will not be beneficial’, and ‘in certain circumstances, the 

truth has to be avoided.’217  

 

106. Section 153B of IPC criminalises imputation that ‘any class of persons cannot, by reason 

of their being members of any religious, racial, language or regional group or caste or community, 

bear true faith and allegiance to the Constitution of India as by law established or uphold the 

sovereignty and integrity of India.’218 It also penalises the assertions that ‘any class of persons shall, 

by reason of their being members of any religious, racial, language or regional group or caste or 

community, be denied, or deprived of their rights as citizens of India.’219 Both Section 153A and 

153B of IPC covers various modes of expression including ‘words, either spoken or written, or by 

                                                
214 Anandita Yadav, ‘Countering Hate Speech in India: Looking for answers beyond the Law’ (2018) II ILI Law Review 
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217 Ramesh v. Union of India (1988) 1 SCC 668 [20]. 
218 The IPC (n 215), Section 153B(1)(a). 
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signs or by visible representations or otherwise.’220  According to the data published by National 

Crime Records Bureau (NCRB), a total of 958 incidents of promoting enmity between groups 

(Section 153A) and imputation, assertions prejudicial to national integration (Section 153B) were 

reported  in the year 2017.221 

 

107. The IPC further in Section 295A criminalises the expressions ‘intended to outrage religious 

feelings of any class by insulting its religion or religious beliefs.’ The Supreme Court of India while 

dealing with the question of the constitutional validity of Section 295A of IPC inasmuch as it 

interfered with the right to freedom of speech and expression guaranteed Article 19(1)(a) of the 

Constitution of India held that Section 295A ‘does not penalise any and every act of insult (…) but 

it penalises only those acts of insults (…), which are perpetrated with the deliberate and malicious 

intention of outraging the religious feelings of that class.’222  

 

108. The IPC also criminalises expressions that have a tendency to ‘[wound] the religious 

feelings of any person’ by uttering ‘any word’ or ‘any sound in the hearing of that person’ or ‘makes 

any gesture in the sight of that persons or places any object in the sight of that person’ uttered with 

a ‘deliberated intention of wounding the religious feelings of any person.’223 In 2017, the total 

number of incidents reported under ‘offences relating to religion’ was 1808.224 

 

109. Furthermore, Section 505(1) of IPC prohibits making, publishing or circulating ‘any 

statement, rumour or report’ causing or likely to cause, mutiny by any defence personal,225 ‘any 

person to commit offence against the State or against the public tranquillity,’226 and ‘any class or 

community of persons to commit any offence against any other class or community.’227  Similarly,  

505(2) of IPC prohibits making, publishing or circulating ‘any statement or report containing 

rumour or alarming news’ creating or promoting enmity, hatred or ill-will between different 

religious, racial, language or regional groups or castes or communities. While deliberating upon the 

constitutional validity of Section 505 of IPC concluded that ‘each one of the constituent elements 

of the offence under [Section] 505 has reference to, and a direct effect on, the security of the State 

or public order’ and therefore, does ‘not exceed the bounds of reasonable restrictions on the right 
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of freedom of speech and expression’ as stated in Article 19(2) of the constitution of India.228 The 

number of incidents reported for the offence of ‘circulate False/Fake News/Rumours (Sec.505 

IPC/ Sec.505 r/w IT Act)’ for the year 2017 was 257.229  

 

3.2.1.2. The Code of Criminal Procedure and Restrictions of Speech 

110. The Code of Criminal Procedure 1973 (CrPC), is a consolidated law on the procedure of 

the administration and application of the substantial criminal law in India. Although, mainly, 

procedural in nature, it confers powers for the prevention of offences and deals with public 

nuisance. 

 

111. Section 95 of CrPC empowers the government to curtail expression by issuing an order of 

forfeiture of any ‘books, documents or publications’ if it appears to the ‘State Government to 

contain any matter the publication of which is punishable under Section 124A or Section 153A or 

Section 153B or Section 292 or Section 293 or Section 295A of the Indian Penal Code.’230 The 

government may do this by issuing an ‘order of forfeiture’, which allows district magistrates and 

police officers to seize publications specified in the order. For an order to be valid under Section 

95 of CrPC, it must satisfy the triple facets ‘(i) that the book or document contains any matter; (ii) 

such matter promotes or is intended to promote feelings of' enmity or hatred between different 

classes of the citizens of India; and (iii) a statement of the grounds of Government's opinion.’231 

However, the onus of proving the ingredients does not fall on the government as Section 95 of 

CrPC does not ‘require that it should be "proved" to the satisfaction of the State Government that 

all requirements of the punishing Sections including mens rea were fully established and all that 

S.95(1) therefore required was that the ingredients of the offence(s) should "appear" to the 

Government to be present.’232  

 

112. As forfeiture under Section 95 of CrPC could be restricting the freedom of expression, 

CrPC provides for a safeguard to ensure fair use of Section 95. All orders passed under Section 95 

can be challenged using the procedure laid down in Section 96. Therefore, the CrPC itself contains 

a review mechanism for forfeiture orders under Section 95. Section 96 may be used by ‘any person 

having an interest’ in the publication to file an appeal against an ‘order of forfeiture’, within two 

months of the forfeiture order being published in the official gazette. 
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113. Section 107 of the CrPC empowers a magistrate on receipt of information that ‘any person 

is likely to commit a breach of the peace or disturb the public tranquillity or to do any wrongful 

act that may probably occasion a breach of the peace or disturb the public tranquillity and is of 

opinion that there is sufficient ground for proceeding, he may, in the manner hereinafter 

provided’233 to require persons to execute a bond to the effect that he/she will maintain the peace.  

 

114. Section 151 of the CrPC empowers the police to arrest a person without a warrant in order 

to prevent the commission of a ‘cognisable offence.’234 Sections 153A, 153B, 295A and 505 of IPC 

are all cognisable offences that fall within the scope of this law. Therefore, an arrest may be made 

to prevent the occurrence of an offence of hate speech.  

 

115. Section 144 of CrPC empowers a magistrate to issue order in urgent cases of nuisance or 

apprehended danger. The magistrate may ‘direct any person to abstain from a certain act or to take 

certain order with respect to certain property in his possession or under his management, if such 

Magistrate considers that such direction is likely to prevent, or tends to prevent, obstruction, 

annoyance or injury to any person lawfully employed, or danger to human life, health or safety, or 

a disturbance of the public tranquillity, or a riot, or an affray.’235 In an event of an emergency, an 

order can be passed ex-parte.236 However, ‘in case of a mere apprehension, without any material 

facts to indicate that the apprehension is imminent and genuine, it may not be proper for the 

authorities to place such a restriction upon the rights of the citizen.’237 Section 144 of CrPC has 

been subjected to constitutional challenges a few times and every time the Supreme Court of India 

has held it to be valid. In Babulal Parate v. State of Maharashtra238 the court held that an order under 

Section 144 is made in the interest of ‘public order’ for the purpose of preventing obstruction, 

annoyance or injury, or causing danger to public tranquillity, or a riot or an affray, as specified in 

the law and therefore, is saved permissible restrictions of public order under Article 19(2) of the 

Constitution of India. The provision of law was found to be a ‘reasonable restriction to be used in 
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urgent situations’ and ‘it incorporated sufficient safeguards to protect persons unreasonably 

affected by it.’239 

 

116. Sections 95, 144 and 151 continue to be used widely and allow for indiscriminate arrests 

and restrictions on free speech. Unlike Section 95, which has stricter conditions for valid orders of 

forfeiture, Section 144 allows for forfeiture orders to be passed even in the absence of material 

facts. 

 

3.3. Special Laws governing restriction of certain speech 

3.3.1. The Scheduled Castes and Scheduled Tribes (Prevention of 

Atrocities) Act, 1989  

117. The Scheduled Castes and Tribes (Prevention of Atrocities) Act 1989, is an act to prevent 

the commission of offences of atrocities against the members of the Scheduled Castes and the 

Scheduled Tribes. Intentional public humiliation of members of the ‘Scheduled Castes’ and 

‘Scheduled Tribes’ is penalised under the act. The act criminalises certain kinds of speech 

considered harmful to the dignity of marginalised groups, that the atrocities act is meant to protect. 

As per the 2017 crime report published by National Crime Records Bureau, 5775 cases of atrocities 

against the ‘scheduled casts’ were reported. As per the same report, 720 cases of atrocities against 

‘scheduled tribes’ were recorded.240 According to the record of the disposal of the cases, 783 cases 

(13% of the total reported cases) were closed for being false.241 The low conviction rate and an 

abnormally high percentage of cases closed for being false to use the act as an instrument to 

blackmail or to wreak personal vengeance found its voice in controversial decision of the Supreme 

Court in Subhash Kashinath Mahajan v. State of Maharashtra & Anr.242 The Court substantially diluted 

the provisions of the act and granted additional powers to the investigating officer to conduct a 

preliminary inquiry before lodging a complaint. After facing a backlash, the Supreme court while 

noting that the ‘directions encroach upon the field reserved for the legislature and against the 

concept of protective discrimination in favour of down-trodden classes under Article 15(4) of the 

Constitution and [are] also impermissible within the parameters laid down by this Court for 

exercise of powers under Article 142 of Constitution of India’243 recalled the direction passed in 

Subhash Kashinath Mahajan.244  

                                                
239 Madhu Limaye v. Sub-Divisional Magistrate, Monghyr (1971) 2 SCR 711. 
240 Crime India (n 221) [Table 1A.5] [62]. 
241 Crime India (n 221) [Table 7A.3] [532]. 
242 Subhash Kashinath (2018) 6 SCC 454. 
243 Union of India vs. State of Maharashtra Review Petition (Crl.) No. 228 of 2018. 
244 Subhash Kashinath (n 242) 
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3.3.2. The Protection of Civil Rights Act, 1955 

118. The Constitution of India abolished untouchability and forbids its practise in any form.245 

The Protection of Civil Rights Act 1955 was enacted to supplement the constitutional mandate of 

abolishing ‘untouchability’ by penalizing ‘preaching and practise of untouchability’ against 

historically marginalised ‘Scheduled cast’246 communities. Section 7(1)(c) of the Act prohibits the 

incitement or encouragement (by words, either spoken or written or by signs or by visible 

representations or otherwise) of any person or class of persons or the public generally to practice 

untouchability in any form whatsoever. Section 7(1)(d) makes insulting or attempting to insult ‘on 

the ground of "untouchability" a member of a Scheduled Caste’ a criminal offence. In 2017, a total 

of 234 cases were registered under the various provisions of The Protection of Civil Rights Act 

1955.247  

 

3.3.3. The Religious Institutions (Prevention of Misuse) Act, 1980 

119. The Religious Institutions (Prevention of Misuse) Act, 1988 was enacted ‘to prevent the 

misuse of religious institutions for political and other purposes.’ Section 3(g) proscribes religious 

institution or its manager to allow the use of any premises belonging to or under the control of, 

the institution for promoting or attempting to promote disharmony, feelings of enmity, hatred, ill-

will between different religious, racial, language or regional groups or castes or communities.  

 

3.3.4. The National Security Act, 1980  
120. The National Security Act 1980, (NSA) permits the government to order preventive 

detention of people in the interest of ‘public order’. The Central or the State Government may ‘if 

satisfied with respect to any person that with a view to preventing him from acting in any manner 

prejudicial to the security of the State Government or from acting in any manner prejudicial to the 

maintenance of public order or from acting in any manner prejudicial to the maintenance of 

supplies and services essential to the community it is necessary so to do, make an order directing 

that such person be detained.’248 The Constitution of India guarantees protection against arrest and 

                                                
245 The COI (n 203) Article 17. 
246 The Protection of Civil Rights Act 1955 Section 2(db). 
247 Crime India (n 221) [Table 1A.5] [62]. 
248 The National Security Act 1980 Section 3(2). 
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detention249 and prohibits detention without procedural safeguards.250 However, the Constitution 

also makes an exception for preventive detention laws.251     

 

121. The law has been used to detain individuals for their communal remarks, disturbing public 

administration, and peace. In 2009, politician Varun Gandhi was detained by invoking provisions 

of the NSA his communal remarks.252 Kamlesh Tiwari, a Hindu nationalist and founder of Hindu 

Samaj Party was detained under the NSA for his alleged derogatory remarks against Prophet 

Muhammad.253   

 

122. The NSA has, however, been mostly used by governments to curb any dissent, arrest 

protesters and even used to detain for ‘cow slaughter’. In 2017, farmers' rights activist Akhil Gogoi, 

was arrested under the NSA after State police accused him of instigating the public to take up arms 

against the government at a rally opposing the Modi government’s decision to grant citizenship to 

Hindu Bangladeshis residing in the State.254 In 2018, a journalist was detained under NSA for 

criticising the Prime Minister of India and the Chief Minister Manipur less than 24 hours after he 

was granted bail in the case by a Chief Judicial Magistrates’ court in West Imphal, which had 

maintained that the remarks were an ‘expression of opinion against the Prime Minister of India 

and Chief Minister of Manipur’ and could not be termed seditious.255 In 2019, three Muslim men 

were detained under the provisions of the NSA for allegedly being involved in an illegal act of 

slaughtering a cow.256  

 

3.4. Election Law and Hate Speech   

3.4.1. The Representation of the People Act, 1951 

                                                
249 The COI (n 203) Article 22. 
250 The COI (n 203) Article 22(1) and Article 22(2). 
251 The COI (n 203) Article 22(3). 
252 Subhash Mishra, ‘NSA slapped on Varun Gandhi’ India Today (Lucknow, 29 March 2009). 
<https://www.indiatoday.in/latest-headlines/story/nsa-slapped-on-varun-gandhi-42988-2009-03-29 > accessed 10 
December 2019. 
253“ ‘Anti-prophet remark’: UP Govt invokes NSA against Kamlesh Tiwari, family to move Allahabad high court” The 
Indian Express (Lucknow, 1s February 2016)  < https://indianexpress.com/Article/cities/lucknow/anti-prophet-
remark-up-govt-invokes-nsa-against-kamlesh-tiwari-family-to-move-allahabad-high-court/> accessed 10 December 
2019. 
254 ‘Farmers Rights Activist Akhil Gogoi arrested under National Security Act’ The Wire (New Delhi, 26 September 
2016) < https://thewire.in/politics/assam-farmers-rights-activist-akhil-gogoi-arrested-under-national-security-act >  
accessed 10 December 2019. 
255 Abhishek Saha, ‘Manipur journalist arrested under NSA for criticising CM, State govt’ The Indian Express (Guwahati, 
1st December 2018) <https://indianexpress.com/Article/north-east-india/manipur/journalist-arrested-under-nsa-
for-criticising-cm-state-govt-5473418/> accessed 10 December 2019. 
256 ‘3 booked for cow smuggling under National Security Act in Congress-ruled MP’ India Today (New Delhi, 06 
February 2019) <https://www.indiatoday.in/india/story/nsa-against-3-men-accused-of-cow-slaughter-in-congress-
ruled-madhya-pradesh-1449193-2019-02-06> accessed 10 December 2019. 
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123. The Representation of the People Act 1951 (RPA), is an act provided for the conduct and 

regulation of elections in India. Restrictions on hate speech are found under the chapter of ‘corrupt 

practices’ and ‘electoral offences’ of the RPA. The fundamental difference between the two is the 

liability associated. A person committing ‘corrupt practice’ risks disqualification, ‘electoral offence’ 

on the other hand risks criminal liability.  

 

124. Hate speech is both a corrupt practice and an electoral offence under the RPA. Under 

Section 123(3A) of the RPA ‘the promotion of, or attempt to promote, feelings of enmity or hatred 

between different classes of citizens of India on grounds of religion, race, caste, community, or 

language, by a candidate or his agent or any other person with the consent of a candidate or his 

election agent for the furtherance of the prospects of the election of that candidate or for 

prejudicially affecting the election of any candidate is corrupt practice.’  While justifying the 

requirement of Section 123(3A) the Supreme Court of India in Ziyauddin Bukhari v. Brijmohan 

Mehra257  stated that ‘it is evident that, if such propaganda was permitted here, it would injure the 

interests of members of religious minority groups more than those of others. It is forbidden in this 

country in order to preserve the spirit of equality, fraternity, and amity between rivals even during 

elections. Indeed, such prohibitions are necessary in the interests of elementary public peace and 

order.’258 The Supreme Court of India has rejected the notion of ‘truth as a defence’ for the offence 

of hate speech the RPA. In the case of Ebrahim Suleiman Sait v. M.C. Muhammad,259 the court held 

that ‘truth is not an answer to a charge of corrupt practise under Section 123(3A); what is relevant 

is whether the speech promoted (…) enmity or hatred (…). If it is found that this was so, then it 

is immaterial whether what was said was based on facts or not, especially when in this case the 

events mentioned occurred years ago.’260 The Supreme Court of India has also held that Section 

123(3A) of the RPA is consistent with Article 19(1)(a) as it justified the permissible exceptions of 

‘public order’ and ‘incitement to an offence’ under Article 19(2).261  

 

125. Hate speech as an electoral offence under Section 125 of the RPA criminalises the act of a 

person who in connection with election ‘promotes or attempts to promote on grounds of religion, 

race, caste, community or language, feelings of enmity or hatred, between different classes of 

citizens of India.’262 

                                                
257 (1976) 2 SCC 17. 
258 ibid [12]. 
259 1980 SCR (1) 1148.  
260 ibid [9]. 
261 Dr Ramesh (n 221). 
262 The Representation of the People Act 1951, Section 123(3A). 
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126. The provisions of corrupt practice under the RPA are applicable to acts of ‘candidates’ or 

‘their agents or any other person who committed the corrupt practice with the consent of the 

candidate.’ Therefore, a candidate is directly and vicariously liable for corrupt practices. However, 

for the purposes of electoral offence under Section 125, the candidate is liable only for his own 

acts. 

 

3.5. Media Laws regulating certain speech 

3.5.1. The Cinematographers Act, 1952 

127. The Cinematograph Act 1952, is an act to make provision for the certification of 

cinematograph films for exhibition and for regulating exhibitions by means of cinematographs in 

India. Exhibition of cinema is regulated by the Central Board of Film Certification (CBFC). A film 

cannot be exhibited in India unless it is certified by the CBFC, according to the Cinematograph 

Act read with the Cinematograph (Certification) Rules, 1983, and the central government 

guidelines under Section 5B of the Cinematograph Act (Certification Guidelines). The CBFC has 

the power to not only certify films, but also the power to direct excisions or modifications to the 

film or even refuse sanction if necessary. A film is not certified for public exhibition if ‘the film or 

any part of it is against the interests of [the sovereignty and integrity of India] the security of the 

State, friendly relations with foreign States, public order, decency or morality, or involves 

defamation or contempt of court or is likely to incite the commission of any offence.’263 According 

to the Certification Guidelines,264 the CBFC is required to ensure that ‘visuals or words 

contemptuous of racial, religious or other groups are not presented.’ The CBFC must also ensure 

that ‘visuals or words contemptuous of racial, religious or other groups are not presented,’265 

‘visuals or words which promote communal, obscurantist, anti-scientific and anti-national attitude 

are not presented,’266 ‘the sovereignty and integrity of India is not called in question,’267 ‘the security 

of the State is not jeopardised or endangered’268 and ‘public order is not endangered.’269 

 

                                                
263 The Cable Television Networks (Regulation) Act 1995, s 5B(1). 
264 Issued in exercise of the powers conferred by sub-section (2) of section 5B of the Cinematograph Act 
<https://www.cbfcindia.gov.in/main/guidelines.html> accessed 10 December 2019. 
265 ibid, guidelines 2(xii). 
266 ibid, guidelines 2(xiii). 
267 ibid, guidelines 2(xiv). 
268 ibid, guidelines 2(xv). 
269 ibid, guidelines 2(xvii). 
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128. Film censorship has been on the rise in India. A notable instance of censorship was the 

decision of CBFC where it asked the director of ‘The Argumentative Indian’ to filmmaker censor 

words such as ‘cow’, ‘Gujarat’, ‘Hindu’ and ‘Hindutva.’270 

 

129. The Supreme Court of India has held that the standards applied by the CBFC for judging 

a film ‘must be from the standpoint of a common man and not a hypersensitive person.’271 A film 

cannot be restricted on account of threat of demonstration and processions or threats of violence 

if it is unobjectionable and cannot constitutionally be restricted under Article 19(1).272 Many a time, 

the jurisdiction of courts have been invoked to ban films leading to the Supreme Court warning 

against ‘pre-judging the issue and making public utterances.’273 

 

3.5.2. The Cable Television Networks (Regulation) Act, 1995 

130. The Cable Television Networks (Regulation) Act, 1995 is an act to regulate the operation 

of cable television networks in India. The central government has the power to prohibit the 

operation of any cable television network under Section 20 of the Cable Television. It can, among 

other things, do this when it thinks it ‘necessary or expedient’ to do so in the interests of ‘public 

order, decency or morality.’274 The central government has the power to ‘regulate or prohibit the 

transmission or re-transmission of any channel or programme’ if it is necessary to do so in the 

interest of sovereignty or integrity of India,275 security of India,276 friendly relations of India with 

any foreign State,277 and ‘public order, decency or morality.’278 The central government is 

empowered under Section 20(3) to ‘regulate or prohibit the transmission or re-transmission of any 

channel or programme’ any programme of any channel if same is not in conformity with Section 

                                                
270Santanu Chowdhury, ‘Don’t use “cow”, “Gujarat” in Amartya Sen documentary: Censor Board’ The Indian Express 
(13 July 2017) <https://indianexpress.com/Article/india/dont-use-cow-gujarat-in-amartya-sen-documentary-censor-
board-4748211> accessed 10 December 2019. 
271 S. Rangarajan v. Jagjivan Ram (1989) 2 SCC 574. 
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273 Manohar Lal Sharma vs Sanjay Leela Bhansali (2018) 18 SCC 2017. 
274 The Cable Television Networks (Regulation) Act 1995, Section 20(1). 
275 ibid Section 20(2)(i). 
276 ibid Section 20(2)(ii). 
277 ibid, Section 20(2)(iii). 
278 ibid Section 20(2)(iv).  
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5279 - which prescribes the programme code280 or to Section 6281 - which prescribed advertisement 

code.282 

                                                
279 Section 5 of the Cable Television Networks (Regulation) Act reads ‘no person shall transmit or re-transmit through 
a cable service any programme unless such programme is in conformity with the prescribed programme code’. 
280 Programme Code is defined in Section 6 of the Cable Television Networks Rules, 1994 as  
‘Programme Code. – (1) No programme should be carried in the cable service 
which:- 

(a) Offends against good taste or decency: 
(b) Contains criticism of friendly countries; 
(c) Contains attack on religions or communities or visuals or words contemptuous of 
religious groups or which promote communal attitudes; 
(d) Contains anything obscene, defamatory, deliberate, false and suggestive 
innuendos and half truths; 
(e) Is likely to encourage or incite violence or contains anything against maintenance 
of law and order or which promote-anti-national attitudes; 
(f) Contains anything amounting to contempt of court; 
(g) Contains aspersions against the integrity of the President and Judiciary; 
(h) Contains anything affecting the integrity of the Nation; 
(i) Criticises, maligns or slanders any individual in person or certain groups, segments of social, public and 
moral life of the country ; 
(j) Encourages superstition or blind belief; 
(k) Denigrates women through the depiction in any manner of the figure of a women, her form or body or 
any part thereof in such a way as to have the effect of being indecent, or derogatory to women, or is likely to 
deprave, corrupt or injure the public morality or morals; 
(l) Denigrates children; 
(m) Contains visuals or words which reflect a slandering, ironical and snobbish attitude in the portrayal of 
certain ethnic, linguistic and regional groups 
(n) Contravenes the provisions of the Cinematograph Act, 1952. 
(o) is not suitable for unrestricted public exhibition’ 

281 Section 6 of the Cable Television Networks (Regulation) Act reads ‘No person shall transmit or re-transmit through 
a cable service any advertisement unless such advertisement is in conformity with the prescribed advertisement code’. 
282 Advertising Code is defined in Section 6 of the Cable Television Networks Rules, 1994 as  
‘Advertising Code. - (1) Advertising carried in the cable service shall be so designed as to conform to the laws of the 
country and should not offend morality, decency and religious susceptibilities of the subscribers. 
(2) No advertisement shall be permitted which- 

(i) derides any race, caste, colour, creed and nationality; 
(ii) is against any provision of the Constitution of India. 
(iii) tends to incite people to crime, cause disorder or violence, or breach of law or 
glorifies violence or obscenity in any way ; 
(iv) presents criminality as desirable; 
(v) exploits the national emblem, or any part of the Constitution or the person or 
personality of a national leader or a State dignitary; 
(vi) in its depiction of women violates the constitutional guarantees to all citizens. In 
particular, no advertisement shall be permitted which projects a derogatory image 
of women. Women must not be portrayed in a manner that emphasises passive, 
submissive qualities and encourages them to play a subordinate, secondary role in 
the family and society. The cable operator shall ensure that the portrayal of the 
female form, in the programmes carried in his cable service, is tasteful and 
aesthetic, and is within the well established norms of good taste and decency; 
 (vii) exploits social evils like dowry, child marriage. 
 (viii) (…)  

(3) No advertisement shall be permitted, the objects whereof, are wholly or mainly of a religious or political nature; 
advertisements must not be directed towards any religious or political end.  
(3A) No advertisement shall contain references which hurt religious sentiments.  
(…) 
 (7) No advertisement which endangers the safety of children or creates in them any interest in unhealthy practices or 
shows them begging or in an undignified or indecent manner shall not be carried in the cable service. 
 (8) Indecent, vulgar, suggestive, repulsive or offensive themes or treatment shall be avoided in all advertisements. 
(…)’ 



  57 

3.6. Laws Regulating Online Hate Speech 

3.6.1. The Information Technology Act, 2000 

131. The Information Technology Act, 2000 (IT Act) is a primary legislation dealing with 

cybercrimes and e-commerce in India. The 2008 amendment283 to the legislation incorporated a 

new provision, Section 66A, which penalized sending information ‘that is grossly offensive or has 

menacing character’284 by means of a computer resource or a communication device. The provision 

further penalized transmission of any false information ‘for the purpose of causing annoyance, 

inconvenience, danger, obstruction, insult, injury, criminal intimidation, enmity, hatred, or ill will’285 

by use of computer resource or a communication device. Section 66A was on numerous occasions 

invoked by the police authorities to arrest people arbitrarily and unlawfully for making comments 

against politicians. From arresting a person for posting an abusive comment on Prime Minister 

Narendra Modi’s photo286 to arresting two girls when one of them questioned the shutting down 

of Mumbai city for Shiv Sena chief Bal Thackeray's funeral and the other 'liking' that post,287 Section 

66A was used at the drop of the hat by the authorities to curb any criticism or dissent.  

132. The constitutionality of Section 66A was questioned before the Supreme Court and in 

March 2015, the Supreme Court, in Shreya Singhal v. Union of India288 held Section 66A to be 

unconstitutional and struck it down. The Supreme Court first affirmed that freedom of speech 

available online should be accorded the same level of constitutional protection as the freedom 

afforded offline. It examined the ‘chilling effect and overbreadth’ of Section 66A vis-à-vis the 

fundamental right to freedom of speech and expression granted under Article 19(1)(a) of the 

Constitution of India and held that ‘Section 66A is cast so widely that virtually any opinion on any 

subject would be covered by it, as any serious opinion dissenting with the mores of the day would 

be caught within its net. Such is the reach of the Section and if it is to withstand the test of 

constitutionality, the chilling effect on free speech would be total.’289 It ruled that Section 66A was 

inconsistent with Article 19(1)(a) of the Constitution and fell beyond the ambit of reasonable 

restrictions permissible under Article 19(2) of the Constitution. However, despite being struck 

                                                
283 The Information Technology (Amendment) Act, 2008. 
284 The Information Technology Act 2000 (IT Act), Section 66 A(a). 
285 ibid Section 66 A(b). 
286 ‘13 infamous cases in which Section 66A was misused’ India Today (New Delhi, 24 March 2015) 
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down the ‘legal zombie continues to haunt the Indian criminal process’290 as the provision is still 

invoked to arrest across India.291 The Supreme Court threatened to jail any official responsible for 

the continued prosecution and harassment of people under Section 66A292 and directed to sensitise 

the police departments by sending copies of this judgment to the Director-General of Police in 

each State.293 

133. The IT Act empowers the government to issue directions for blocking public access of any 

information through any computer resource.294 Section 69A states that blocking access to 

information may be directed only when the government is of the view that it is ‘necessary or 

expedient’ so to do in the interest of one of the specified grounds. Of the grounds enumerated, 

‘public order’ is the ground on which hate speech is most likely to be blocked. The procedure to 

be followed for blocking of access is contained in the Information Technology (Procedure and 

Safeguards for Blocking for Access of Information by Public) Rules, 2009 (Blocking Rules). During 

Jan 2009-Jun 2019, Google received 7509 requests to remove content from the government of 

India and only 68, making up 0.9% of all such requests pertained to ‘hate speech’ which made up 

0.9% of the removal requests.295 From July 2013-June 2019, Facebook received 72,065 requests 

from the government of India for content restrictions based on local law.296 The majority of the 

content restricted was alleged to violate Indian laws relating to anti-religion content, anti-State 

content, and hate speech.297  

3.7. Judicial Precedents and Hate speech in India 

3.7.1. Supreme Court of India 

● Pravasi Bhalai Sangathan v. Union of India & Ors.  

134. Pravasi Bhalai Sangathan Sangathan, an organisation dedicated to the welfare of inter-State 

migrants invoked the extraordinary jurisdiction under Article 32 of the Constitution of India to 

                                                
290 Abhinav Sekhri and Apar Gupta, ‘Section 66A and other legal zombies’ 2018 IFF Research Series Working Paper 
No. 2 <https://globalfreedomofexpression.columbia.edu/wp-content/uploads/2015/06/Sec.-66A-and-Other-
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remedy the concerns that have arisen because of ‘hate speeches’.  The organisation prayed the 

court to issue a writ of mandamus to declare ‘hate/derogatory speeches made by people 

representatives/political/religious leaders on religion, caste, region and ethnic lines on hate 

speeches as violative of the constitutional idea and ideal of fraternity as mentioned in the preamble 

along with Articles 14298, 15299, 19300, 21301, 38302, 51A(a)303, 51A(b)304, 51A(c)305, 51A(e)306, 51A(f)307, 

51A(i)308, and 51A(j)309 of the Constitution. 

 

135. The Supreme Court held that the relief sought in the petition tantamount to legislation, 

which is beyond the powers of the supreme court and ‘the court cannot rewrite, recast or reframe 

the legislation for the very good reason that it has no power to legislate.’310   The court noted that 

it, in the past, had issued such directions/guidelines resorting to judicial activism, however,  such 

‘directions have been issued by the Court only when there has been a total vacuum in law i.e. 

complete absence of active law to provide for the effective enforcement of a basic human right.’311 

Discussing the issue of effectively controlling hate speech the court observed that ‘the statutory 

provisions and particularly the penal law provide sufficient remedy to curb the menace of ‘hate 

speeches’. The root of the problem is not the absence of laws but rather a lack of their effective 

execution. Therefore, the executive, as well as the civil society, must perform its role in enforcing 

the already existing legal regime. Effective regulation of hate speeches at all levels is required as the 

authors of such speeches can be booked under the existing penal law and all the law enforcing 

agencies must ensure that the existing law is not rendered a dead letter. Enforcement of the 

                                                
298 The COI (n 203) Article 14: Equality before law. 
299 ibid Article 15: Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth. 
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302 ibid Article 38: State to secure a social order for the promotion of welfare of the people. 
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304 ibid Article 51A(b): It shall be the duty of every citizen of India to cherish and follow the noble ideals which inspired 
our national struggle for freedom. 
305 ibid Article 51A(c): It shall be the duty of every citizen of India to uphold and protect the sovereignty, unity and 
integrity of India. 
306 ibid Article 51A(e): It shall be the duty of every citizen of India to promote harmony and the spirit of common 
brotherhood amongst all the people of India transcending religious, linguistic and regional or sectional diversities; to 
renounce practices derogatory to the dignity of women. 
307 ibid Article 51A(f): It shall be the duty of every citizen of India to value and preserve the rich heritage of our 
composite culture. 
308 ibid Article 51A(i): It shall be the duty of every citizen of India to safeguard public property and to abjure violence. 
309 ibid Article 51A(j): It shall be the duty of every citizen of India to strive towards excellence in all spheres of individual 
and collective activity so that the nation constantly rises to higher levels of endeavour and achievement. 
310 Pravasi (n 202) [20]. 
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aforesaid provisions is required being in consonance with the proposition salus reipublicae suprema 

lex (safety of the State is the supreme law).312 

 

136. Taking a leaf out the jurisprudence evolved in the United States, where the courts had 

historically upheld the exception of hate speech to freedom of speech313 but had lately shifted gears 

and sided with individual freedom of speech and expression as opposed to the order of a 

manageable society,314 the Supreme Court of India recognised that ‘it is desirable to put reasonable 

prohibition on unwarranted actions but there may arise difficulty in confining the prohibition to 

some manageable standard and in doing so, it may encompass all sorts of speeches, which needs 

to be avoided.’315 

 

3.8. Reports 

3.8.1. Law Commission of India, 267th Report on Hate Speech (March 
2017) 

137. The Law Commission of India’s 267th report on Hate Speech316 has its genesis in the 

Supreme Court of India’s judgement in Pravasi Bhalai Sangathan case.317 The Supreme Court, in that 

case, observed that ‘given such disastrous consequences of hate speeches, the India legal 

framework’ (discussed above in Section 3.3) has enacted several statutory provisions dealing with 

the subject’.318 The law provides sufficient remedy to curb the menace of ‘hate speeches’ but ‘the 

root of the problem is not the absence of laws but rather a lack of their effective execution.’319 As 

the Law Commission of India had already undertaken a study on the Election Commission of 

India’s power to derecognise a political party disqualifying it or its members if a party or its 

members commit the offences discussed hereinabove (Section 3.5.1), the Court requested the Law 

                                                
312 ibid [27]. 
313 For e.g. see Beauharnais v. Illinois [96 L Ed 919], where the US Supreme Court upheld an Illinois law which makes it 
a crime to exhibit in any public place any publication which "portrays depravity, criminality, unchastity, or lack of 
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of the press guaranteed as against the States by the Due Process Clause of the Fourteenth Amendment. 
314For e.g. see Brandenburg v. Ohio [23 L Ed 2d 430] where the Court held that the government cannot punish 
inflammatory speech unless that speech is directed to inciting or producing imminent lawless action and is likely to 
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statute broadly prohibited the mere advocacy of violence, and R.A.V. v. City of St. Paul [120 L Ed 2d] where the US 
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conviction of a teenager, for burning a cross on the lawn of an African-American family for violating the First 
Amendment's protections for freedom of speech. 
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317 Pravasi (n 202). 
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Commission of India to examine the issue of hate speech and ‘also to consider, if it deems proper, 

defining the expression “hate speech” and make recommendations to Parliament to strengthen the 

Election Commission to curb the menace of “hate speeches” irrespective of whenever made’320 in 

the lead up to elections, and enable the Election Commission to deal with this issue. Justice B.S. 

Chauhan, the author of Pravasi Bhalai Sangathan judgment, was appointed the Chairman of the 21st 

Law Commission, took up this matter on priority and came up with the 26th report on ‘Hate 

Speech’. The report goes into a detailed discussion on hate speech itself, a theme that has not been 

discussed much in Indian legal texts. The Commission draws upon legal writing and judgements 

of various International and Supreme Court in India and in comparative jurisdictions to layout a 

map of the global debates around hate speech, and the underlying tension between the right to 

liberty and the right to equality when it comes to legislating hate speech. The Commission notes 

the absence of definition of ‘hate speech’ in any law in India and lists several laws having provisions 

in certain legislations prohibit select forms of speech as an exception to freedom of speech and 

having a bearing on hate speech. These include provisions from the Indian Penal Code, 1860 The 

Code of Criminal Procedure 1973, the Representation of People’s Act 1951, The Protection of 

Civil Rights Act 1955, The Religious Institution (Prevention of Misuse) Act 1988, The Cable 

Television Network Regulation Act 1995, and The Cinematograph Act 1952. The Commission 

relies on the decision of the ECHR in Delfi AS v. Estonia321 to lay down a framework for the 

principles that need to be applied while dealing with hate speech. The Commission stresses on the 

three-part test once interference with freedom of expression is established – 1) Is the interference 

prescribed by law? 2) Is the interference proportional to the legitimate aim pursued? 3) Is the 

interference necessary in a democratic society? These principles of necessity, proportionality, and 

the requirement of limitations to free speech being prescribed by law and having a legitimate aim, 

underlie the ICCPR understanding of the freedom of speech, and the decisions of the European 

Court of Human Rights.322  

 

138. The Commission while largely relying on the principles evolved in Shreya Singhal’s323 case 

also draws upon a mix of Indian and international jurisprudence to lay down an ‘identifying criteria 

of hate speech.’324 These include i) the extremity of the speech ii) incitement iii) status of the author 

of the speech iv) status of the victim of the speech v) potentiality and vi) context of the speech.325 
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The criteria bears a striking resemblance to the six-part threshold test laid down in the Rabat Plan 

of Action.326  

 

139. Among the six parameters, the Commission emphasises the incitement standard, an 

outcome of the law laid down in Shreya Singhal’s case where the Supreme Court identified the three 

parts of ‘freedom of speech and expression’ which are i) discussion ii) advocacy and iii) incitement. 

‘Mere discussion or even advocacy of a particular cause howsoever unpopular is at the heart of 

Article 19(1)(a). It is only when such discussion or advocacy reaches the level of incitement that 

Article 19(2) kicks in. It is at this stage that a law may be made curtailing the speech or expression 

that leads inexorably to or tends to cause public disorder (…).’327  The Commission, however, 

recognises that while incitement to violence is the accepted norm to restrict speech it is the 

‘incitement to discrimination’ that ‘lies at the heart of hate speech principles.’328 Hate speech does 

not necessarily need to include an element of incitement to violence, ‘incitement to discrimination’, 

even if not violent, is sufficient to qualify an expressions as ‘hate speech’.  

 

140. The Commission in its report has suggested two amendments to the IPC which are in tune 

with global standards on this issue. Section 153 C seeks prohibition to the incitement of hatred on 

the ‘grounds of religion, race, caste or community, sex, gender identity, sexual orientation, place of 

birth, residence, language, disability or tribe’ by use of ‘gravely threatening words either spoken or 

written, signs, visible representations within the hearing or sight of a person with the intention to 

cause, fear or alarm’ or advocating ‘hatred by words either spoken or written, signs, visible 

representations, that causes incitement to violence.’329 Section 505 A intends to penalize causing 

fear, alarm, or provocation of violence in public uses words or displays any writing, sign, or other 

visible representation which is gravely threatening, or derogatory.330 

 

3.9. Conclusion  

141. Hate speech as a theme is not discussed in Indian laws. However, the same could be 

understood in a variety of existing provisions of legal texts. These legal provisions target a 

variety of speeches and restrict certain incitements to discrimination. The Indian legal 

provisions aiming to counter hate speech and incitement to violence based on prejudice or 

discrimination predate the formulations in international human rights law. However, these laws 
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‘are so broad in scope that they infringe on peaceful speech and fail to meet international 

standards.’331 The use of undefined terms like “disharmony,” “ill-will,” and “alarming news” 

and the ‘overly broad definitions of “hate speech” open the door for arbitrary and abusive 

application of the law.’332   

142. Despite such overbroad legal measures which empower India to deal with hate speech, 

India is observing an ‘exponential rise in hate speech.’333 The surge is not due to ‘any inadequacy 

in the law but lack of the political will which explains why the law has remained a dead-letter.’334 

143. In the early nineties, A G Noornai, an Indian constitutional expert and political 

commentator, in his sharp critique of Article 19’s report Striking A Balance: Hate Speech, Freedom of 

Expression and Non-discrimination,335 while dismissing the ‘fear of abuse of anti-hate laws’ had noted 

that ‘the central reality in India is not abuse of the law, but persistent refusal to enforce it even in 

cases where enforcement is clearly called for and justified.’336  

 

144. Decades later, the government is using laws dealing with hate speech to silence dissent,337 

arrests citizens for Facebook posts questioning shutdowns following a politicians death,338 arrests 

journalists for their reports on politicians,339 bans books and movies,340 and arrests authors for 

expressing opinion.341 As on date, a total of 58 lawmakers across India have cases related to hate 

speech against them.342 Fifteen Members of Parliament of the incumbent 17th Lok Sabah343 have 
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335 Sandra Coliver, Kevin Boyle and Frances D'Souza eds. ‘Striking a Balance:  Hate Speech, Freedom of Expression and Non-
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342 Association for Democratic Reforms, Analysis of MPs/MLAs with Declared Cases Related to Hate Speech, 25 April 2018 
< https://adrindia.org/content/analysis-mpsmlas-declared-cases-related-hate-speech-0> accessed 29 January 2020. 
343 The 17th Lok Sabha was formed by the members of Parliament elected in 2019 Indian Parliamentary elections. 



  64 

cases of hate speech against them with a massive 66% of such members belonging to Bhartiya 

Janta Party (BJP), the ruling party in India.344  

145. Events like an incumbent chief minister withdrawing cases of hate speech against 

himself,345 candidates  having hate speech cases against them being three times more successful  in 

elections compared to those without a criminal record,346 and the failure of the Election 

Commission of India to act against hate speeches on religious lines during election rallies,347 raise 

questions – importantly – ‘what happens when hate speech has the tacit support of those in power, 

or if it is the government itself that is producing hate speech?’348  

146. Today, almost four decades later, Noorani’s words (above at n 336) need a modification. 

The central reality in India is not only the abuse of the law but persistent refusal to enforce it 

especially in cases where enforcement is clearly called for and justified. With its press freedom 

ranking nosediving349 and exponential rise in hate speech350, India is treading a dangerous path – a 

path whose final destination has ‘Genocide’ written all over it. 

147. India need to amend its ‘hate speech provisions both substantially and procedurally’351 to 

confirm to international standards. The overly broad terms like “disharmony,” “ill-will,” and 

“alarming news” need to be defined and the ‘offence of hate speech should be made out only where 

there is a clear and present danger to public order.’352  In the meantime, the current laws governing 

the hate speech in India ‘would be far more effective and less subject to abuse’353 if they were 

construed in light of the Supreme Court precedents and invoked only where there is incitement354 

or necessary to prevent an imminent breach of peace.355  Hence, the onus of ‘applying Supreme 

Court precedent correctly and making it clear that incendiary rhetoric on Facebook should not put 
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anyone in jail’356 lies on the Indian trial courts – after all ‘the trial courts are the first lines of defence 

of our civil liberties.’357  
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4. KENYA 

148. Kenya’s colonial past and post-independence politics laid the foundation for the eruption 

of violence that was experienced after the 2007 presidential election. During colonialism, tribalism 

and social inequality were a central part of the administrative system which was inherently unequal 

as distribution of wealth and social mobility could be seen across ethnic lines. Land was crucial in 

fostering bitterness and aggression with those displaced from their land and superiority among 

those allowed to live on fertile land, near to new infrastructure and opportunities. Post-

independent Kenya maintained the status quo of privilege along ethnic lines and political leadership 

instrumentalised colonial policy to amass wealth and institutionalise tribal politics.  This practice 

in an already polarised society allowed for hate speech to be part of political and general public 

rhetoric. It is therefore not a surprise that there has been election related violence along ethnic 

lines since Kenya had its first multiparty election in 1992 to date. 

149. This section on Kenya will begin with a background on Kenya’s post-independence politics 

and post-election violence (2007-2008). Secondly, a review of the legal and regulatory 

developments (2007-2010) that followed the violence will be provided with a particular review of 

the institution created to monitor and address Kenya’s national cohesion issues. Third, the 

enactment of the new Constitution of Kenya 2010 will be discussed in relation to the provision of 

freedom of expression and hate speech. Fourth, this section will analyse the criminal law provisions 

and media related provisions that deal with hate speech. As the medium for communication has 

expanded globally to online platforms, the same can be seen in Kenya. This shift has broadened 

the access points and transmission of hate speech. The fifth part of this section will look at hate 

speech in online media, in particular, the 2013 and 2017 election. Lastly, this section will review a 

few cases that have come before courts to analyse the gains and losses as well as the loopholes that 

can be identified in relation to hate speech in Kenya. 

 

4.1. Background and Context 

4.1.1. Ethnicity and post-independence politics 

150. Kenya’s socio-economic, political and demographic context has changed over time not 

only due to the sensitive political climate and the aftermath of the 2007/8 post-election violence 

(PEV) but also as a result of constitutional changes. Kenya was divided into eight provinces but 

after the new Constitution of Kenya 2010, the country is now divided into forty-seven counties 

with a devolved system of governance.358 The largest percent of Kenya’s population are from three 

ethnic groups; Kikuyu, Luo and Luhya. The remaining ethnic groups such as the Kalenjin, Kisii, 
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Maasai among others are a small percent and even smaller are the European, Asian and Arab 

population. It is noteworthy that some ethnic groups such as the Luhya and Kalenjin did not exist 

until their creation in the colonial period.359  

 

151. Kenya gained its independence from the United Kingdom on 12 December 1963. British 

colonial settlers had taken over most of Kenya’s prime land; after independence, the outgoing 

British handed some of this land back to the new government, rather than the people from whom 

it had been taken.360 Kenya’s first Head of State, Jomo Kenyatta of Kenya African National Union 

(KANU) sold this land under the principle of ‘willing seller, willing buyer’ which resulted in most 

of the land being in the hands of Kikuyus (Kenyatta’s ethnic group) thus continuing the injustice 

from the legacy of colonialism.361  

 

152. Kenyatta ruled Kenya as a de facto one-party state for 15 years (1963 to 1978) during which 

there was land grabbing, political patronage, ethnic violence and marginalisation at various 

economic and social levels. Jaramogi Oginga Odinga, of the Luo ethnic group, served in the first 

cabinet as Vice President until differing with the President on his philosophies lead Odinga to 

opposition politics. This role of being in opposition to the government of the day would later be 

taken on by his son Raila Odinga (see Section V(3.2.2)). After the death of Kenyatta, Daniel Arap 

Moi succeeded as President and followed the same practice of promoting privilege but now to the 

Kalenjin (Moi’s ethnic group). President Moi maintained Kenyatta’s one-party system for 13 of his 

24-year rule and did so with such severity that even  those who were critical of Kenyatta’s policies 

were surprised.362 President Moi laid a strong foundation for ‘dictatorship, authoritarianism and 

human rights violations’ to such an extent that he would make routine statements in public like 

‘when I was Vice-President, I sang like a parrot after Kenyatta; now I am President and you must 

sing like a parrot after me.’363 

 

153. President Moi did not tolerate freedom of expression or freedom of association during his 

reign; it was tantamount to treason. The level of human rights violations, economic crime and 

patronage rose significantly during his term.364 In 1991, following local and international pressure, 
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the Moi government finally allowed the establishment of a multi-party system. Some of the 

international pressure included the World Bank and Bilateral donors’ suspension of aid to Kenya 

pending economic and human rights reforms.365 One of the reasons President Moi said he was 

resisting calls for a multi-party system was the belief that the country would have ‘tribal conflict.’366 

Finally after 24 years (1978-2002), President Moi stepped down, giving way to Mwai Kibaki 

(Kikuyu ethnic group) in 2002, his former Vice-President. After the establishment of a multi-party 

system in 1991, every election that followed had witnessed widespread violence attributed to 

divisive politics, governance failures and Kenya’s history of developmental inequalities.367  

President Kibaki and his government brought hope to the people of Kenya with a promise to 

reform much of the countries’ previous socio-economic and political practices.368  

 

4.1.2. Post-Election Violence (PEV) 

154. Kenya has long been considered the land of peace in the volatile Great Lakes region, a key 

economic player in East Africa and the regional UN hub. The violent events that took place during 

PEV stunned observers with the prospect that Kenya was headed for war; and further, perhaps 

more importantly, that this war would be one that would significantly and adversely affect the 

regional and international community. Between December 2007 and February 2008, it was 

estimated that at least 1,162 people were killed,369 thousands sexually assaulted, mutilated and 

600,000 displaced.370 The widespread violence was born of a crisis over the disputed presidential 

election results between two protagonists, incumbent Mwai Kibaki of the Party of National Unity 
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(PNU) and opposition leader Raila Odinga (son of Jaramogi Odinga, the first Vice-President) of 

the Orange Democratic Movement (ODM). Academics, researchers and other commentators on 

Kenya’s 2007/8 PEV point not only to the mismanaged election process but also the historical 

injustices and underlying governance failures as the cause for violence of this scale.  

 

155. The African Union’s Panel of Eminent African personalities which included Mr Kofi 

Annan- the former UN Secretary General, Mr Benjamin Mkapa- the former President of Tanzania 

and Mrs Graca Machel- the former First Lady of Mozambique. Together, they were able to engage 

the two parties (PNU and ODM) in the Kenya National Dialogue and Reconciliation (KNDR) 

mediation process.371 The parties committed themselves to end the violence and to address the 

long-term issues that caused the crisis and continued to plague Kenyan politics to ensure 

sustainable peace, justice and development. The Kenya National Accord and Reconciliation Act 

2008 was signed by the parties, marking the end of the violence. The Act also created the post of 

Prime Minister and Deputy Prime Minister, in addition to President and Deputy President, as part 

of the power-sharing agreement. This new coalition government was part of the roadmap to 

address the crisis. 

 

156. The KNDR agreement recommended the establishment of the Commission of Inquiry 

into the Post-Election Violence (CIPEV) or the Waki Commission as it was later named. The Waki 

Commission recommended in its report of 2008 that a Special Tribunal be set up to investigate 

and prosecute the suspected PEV perpetrators and should this not happen, the recommendation 

was for Kenya’s case to be handed over to the International Criminal Court (ICC). In March 2010, 

the ICC prosecutor opened proprio motu investigation on Kenya focusing on, ‘Alleged crimes against 

humanity committed in the context of post-election violence in Kenya in 2007/2008’ in six of the 

eight Kenyan Provinces.372 Later in March the following year, the ICC Pre-Trial Chamber issued a 
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summons requiring William Samoei Ruto,373 Henry Kiprono Kosgey,374 Joshua Arap  Sang,375  

Francis  Kirimi  Muthaura,376  Uhuru  Muigai  Kenyatta,377  and  Mohammed  Hussein  Ali378 (or 

the Ocampo six) to appear before the Court.379 For Uhuru Muigai Kenyatta (the son of Kenya’s 

first President), William Ruto and Joshua Arap, charges were confirmed on 23 January 2012. The 

Judges failed to confirm the charges against Henry Kiprono Kosgey and  Mohammed Hussein Ali. 

Charges were confirmed against Francis  Kirimi  Muthaura  but were withdrawn in March 2013.380 

 

157. In December 2014, the ICC Prosecutor issued a statement on the withdrawal of the case 

against Kenyatta without prejudice to the possibility of bringing a new case before the ICC. This 

was not an acquittal. The ICC Prosecutor clarified that the decision to withdraw was made as a 

result of the hampered investigations by the Kenyan government and also through an 
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‘unprecedented campaign on social media to expose the identity of protected witnesses.’381 Some 

witnesses are alleged to have been killed and disappeared and a concerted wide-reaching effort was 

made to harass and threaten individuals who wished to be witnesses. The Ruto and Sang case 

suffered the same fate in April 2016.382 

 

4.2. Legal and regulatory framework 2007-2010 

4.2.1. Prohibition of Hate Speech Bill 2007 

158. Before the 2007 elections, a draft law was proposed on hate speech and after PEV it 

garnered a lot of public support for its enactment. Kenya’s obligations under Article 20 of the 

ICCPR and Article 4 of the ICERD requires the adoption of legislation on hate speech and 

proponents of the Bill argued that its adoption would fulfil its international human rights 

obligations. Criticisms of the Bill included that it failed to define the concept of hate speech and it 

did not include sexual orientation and identity as a ground for discrimination.383 The Bill to date 

remains in draft form.   

 

4.2.2. National Cohesion and Integration Act 2008 

159. Divisive politics and hate speech in the run up to the 2007 election and after the onset of 

the crisis was used to fuel the violence. Section 96 of the Penal Code 2008 on ‘incitement to 

violence and disobedience of the law’ together with Section 77(3)(e) on ‘subversive activities’ are 

provisions which create offences in relation to hate speech. Section 77(3)(e) makes specific 

reference to activities which seek to ‘promote feelings of hatred or enmity between different races 

or communities in Kenya.’384 According to the report from the Kenya National Commission on 

Human Rights,385 the election period was riddled with both hate speech and incitement to violence. 

Politicians were making speeches advocating for residents to expel members of other communities 

before and after the election. An example of one of the idioms used during pre-election campaigns 

was ‘kuondoa madoadoa’ which is Kiswahili for ‘removing the stains or spots.’ 386 There were also 

posters, leaflets, text messages, emails and blogs which were also peddling hate. Primarily, the 

vernacular radios were found to have been the source of much of the dissemination of hate. 
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Victims of PEV also recounted incidences in which the police helped attackers or stood by and 

watched in what was ‘clearly a consequence of ethnicisation of public institutions.’387 

 

160. Following the KNDR, one of the reforms for sustainable peace was the enactment of the 

National Cohesion and Integration Act (NCIA) 2008. Section 13(1) of the NCIA criminalises hate 

speech and states that a person who: 

a) uses threatening, abusive or insulting words or behaviour, or displays any written 

material;  

b) publishes or distributes written material;  

c) presents or directs the performance the public performance of a play;  

d) distributes, shows or plays, a recording of visual images; or  

e) provides, produces or directs a programme, which  is  threatening,  abusive  or  insulting  

or  involves  the  use  of  threatening,  abusive or insulting words or behaviour commits 

an offence if such person intends thereby to stir up ethnic hatred, or having regard to 

all the circumstances, ethnic hatred is likely to be stirred up.388 

Furthermore, Section 62 on the offence of ethnic or racial contempt provides that:- 

(1) Any person who utters words intended to incite feelings of contempt, hatred, 

hostility, violence or discrimination against any person, group or community on 

the basis of ethnicity or race, commits an offence and shall be liable on conviction 

to a fine not exceeding one million shillings, or to imprisonment for a term not 

exceeding five years, or both  

(2) A newspaper, radio station or media enterprise that publishes the utterances 

referred to in subsection (1) commits an offence and shall be liable on conviction 

to a fine not exceeding one million shillings.389 

161. Although ethnicity has been a primary issue when it comes to hate speech, the NCIA as 

worded does not leave room for another basis for hate speech. In an alternative report to CERD 

in 2017, the Kenya National Commission on Human Rights raised the concern that the problem 

with the parameters of hate speech in the NCIA is that it is only recognised if it occurs on the basis 

                                                
387 KNCHR, On the Brink (n 369) 133. 
388 National Cohesion and Integration Act 2008. 
389 ibid 



  73 

of ethnicity or race.390 There are other parameters such as religion, nationality, sexual orientation 

and identity which are not considered. 

 

4.2.3. National Cohesion and Integration Commission 

162. The NCIA sought to outlaw discrimination on ethnic grounds and provided for the 

establishment of the National Cohesion and Integration Commission (NCIC) for connected 

purposes. One of the key tasks of the NCIC after its establishment was to create national awareness 

of what constitutes hate speech and in turn ensure vigilance among ordinary Kenyans.391 The 

NCIC’s mandate includes receiving complaints or referrals, initiating investigations and referring 

cases to the Attorney General (AG) for prosecutions, the Human Rights Commission or any other 

authority for remedial measures. Following the establishment of the NCIC, several politicians, 

musicians, writers among others were referred by the NCIC to the AG. Training was also held for 

various duty bearers including police, media, political aspirants, prosecutors from the Department 

of Public Prosecution among others with the view of raising awareness on hate speech and its 

consequences as well as the legal and administrative frameworks applicable.  

 

163. Given the cycle of ethnic violence associated with general elections since 1997 and the role 

of hate speech in politics, stakeholders came together to discuss freedom of expression and 

regulations against harmful speech in Nairobi, Kenya. The NCIC together with civil society 

organisations, national reform agencies and the UN held a national conference on 17-18 June 2010. 

The draft constitution of Kenya was the subject of a national referendum on 4 August 2010 and 

thus the conference sought to interpret international human rights law and assess whether hate 

speech regulations such as the National Cohesion and Integration Act 2008392, Penal Code 2009393, 

Media Act 2007394, meet the relevant international standards. Some key points highlighted by the 

experts included that:  

a. There was no need for additional legislation on hate speech but rather, the effectiveness 

of the existing legal and regulatory framework should be tested through strategic 

litigation and the conduct of the NCIC 
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b. While criminalisation sets normative standards and may have an educational function, 

there might be other types of sanctions that could be of use 

c. The restriction of freedom of expression and misuse of criminalisation particularly 

against minorities, marginalised groups and those expressing political dissent needs to 

be revisited.395 

 

4.3. Constitution of Kenya 2010 and hate speech 

164. Kenya’s long-standing struggle against its colonial era constitution started to make headway 

with the transition of the country to a multiparty system in the early 90s. Kenyans fought for almost 

two decades for a progressive constitution and PEV re-emphasised the need for a new constitution. 

The KNDR came with several commitments to reform and triggered the formation of various 

commissions such as the ‘Waki Commission’ and the Truth, Justice and Reconciliation 

Commission. These developments both shaped and affected the development of Kenya’s new 

Constitution, which was finally adopted on 5 August 2010  and which has been compared with the 

1996 South African Constitution for being a ‘transformative constitution.’396 They are both explicit 

about values and principles as entrenched in the progressive Bill of Rights. The Constitution of 

Kenya codifies the requirement of the state to respect, protect, promote and fulfil obligations to 

citizens. Furthermore, it begins with emphasising the sovereign power of the people. Kenya’s 

Constitution reflects what has now become commonplace for recent African constitutions;397 it 

seeks to entrench separation of powers to curtail the authority of the executive through checks and 

balances. 

 

165. Kenya’s Article 33 on freedom of expression is adopted from Section 16 of the Constitution 

of South Africa in terms of its exclusions.398 The right to freedom of expression does not extend 

to the following:  

       (2)(a) propaganda for war; 

(b) incitement to violence; 

(c) hate speech; or 
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(d) advocacy of hatred that— 

(i) constitutes ethnic incitement, vilification of others or incitement to cause 

     harm; or 

(ii) is based on any ground of discrimination specified or contemplated in 

     Article 27 (4).399 

(3) In the exercise of the right to freedom of expression, every person shall respect the 

      rights and reputation of others.400 

 

166. Hate speech is not a legal term and it is not defined within the Constitution. This has been 

problematic in terms of implementation and interpretation. Kenya acceded to ICCPR on 1 May 

1972401 and to ICERD on 13 September 2001.402 The Constitution provides in Article 2(5) that the 

general rules of international law form part of the laws of Kenya and also under Article 2(6), any 

treaty or convention ratified by Kenya forms part of the laws of Kenya. Therefore, the Constitution 

makes it a requirement for Kenya to meet its obligations under ACHPR, ICCPR and ICERD with 

the same legal force as national laws.  

 

4.4. Criminal law and ‘hate speech’  

167. Section 77 of the Penal Code Cap 63 of 2012403 deals with what is termed as ‘subversive’ 

activities. Historically, this section was used to silence political dissent or opposition activities 

which the government of the day believed offended public tranquillity. It continues to be used to 

curtail civil society activities, public assemblies and critical media discourse. In the context of hate 

speech, subversive includes the promotion of ‘feelings of hatred or enmity between races or 

communities in Kenya’.404 Section 96, on incitement to violence and disobedience of the law, deals 

with any person who utters, publishes, acts or implies that it might be desirable to cause the death 

or injury to a community of persons, or to damage or destroy property, or prevent by violent means 

                                                
399 ‘The State shall not discriminate directly or indirectly against any person on any ground, including race, sex, 
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2&chapter=4&clang=_en> accessed on 4 December 2019.  
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the enforcement of law.405 If found guilty of this offence, a person is liable to imprisonment for a 

term not exceeding 5 years. 

 

4.5. Other laws and ‘hate speech’ 

168. The media has been one of the platforms through which hate speech has been disseminated 

but also, the media has been concerningly restricted. For example, Section 77(f) of the Penal Code 

penalises as subversive, any activities which are intended to excite disaffection against any public 

officer. This provision has been used, particularly before the enactment of the Constitution, to 

prohibit publications without clearly explaining the grounds and procedures for a ban. Article 34 

of the Constitution of Kenya 2010 guarantees freedom of the media except for expression specified 

under Article 33(2). Furthermore, Article 34 (5) provides that Parliament shall enact legislation for 

the establishment of a body which is independent of control from the government to set media 

standards as well as regulate and monitor compliance with those standards. 

 

4.5.1. Media Council Act 

169. The Media Act of 2007 provided for the establishment of the Media Council of Kenya for 

the self-regulation of the media and journalists. This Act was repealed in 2013 by the Media Council 

Act (MCA) 2013 coming into force on 27 December 2013. The MCA, in accordance with Article 

34(5) of the Constitution, established the Media Council of Kenya (MCK), an independent 

institution that sets media standards and ensures compliance with the standards. Section 26 in the 

second schedule of MCA contains ‘the code of conduct for the practice of journalism’ and provides 

the following on hate speech: 

1) Quoting persons making derogatory remarks based on ethnicity, race, creed, colour and 

sex shall not be allowed 

2) Racist or negative ethnic terms shall be avoided 

3) Careful account shall be taken of the possible effect upon the ethnic or racial group 

concerned, and on the population as a whole and of the changes in public attitudes 

as to what is and what is not acceptable when using such terms.406 
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4.5.2. Kenya Information and Communication (Amendment) Act (KICA) 

2013 

170. The Kenya Information and Communication Act 1998 created the Communication 

Commission of Kenya. This Act was amended by the Kenya Information and Communication 

(Amendment) Act (KICA) 2013 and replaced the Communication Commission of Kenya with the 

Communications Authority of Kenya (CAK). The CAK is responsible for broadcast and online 

media regulation as well as for licensing and frequency allocation. Section 5B(1) requires the CAK 

to comply with Article 34(1) on freedom and independence of the media as well as (2) regarding 

restriction of state control. Subject to the limitation of rights as reasonable and justifiable under 

the Constitution, KICA provides that freedom of the media and freedom of expression may be 

limited in the manner and extent set out in the Act and any other written law. Furthermore, Section 

5B (4) is an exact copy of Article 33(2) on restriction of freedom of expression. 

 

4.6.  ‘Hate speech’ in 2013 and 2017 election 

171. In March 2013, Kenya held the first election after the enactment of the new Constitution 

and since the 2007/8 PEV. Fear of a repeat of the PEV prompted government restrictions of 

election coverage but also self-censorship from the media in the run up to and during the 2013 

and 2017 election.407 Also of concern were the threats of violence and actual incidents of violence 

against journalists for their coverage of the ICC suspects, particularly Kenyatta and Ruto, who were 

running for president and deputy president respectively in 2013 and re-election in 2017.  

 

172. On government restrictions, the passing of KICA and MCA raised concerns on freedom 

of expression and freedom of the media. Among other provisions of concern, the laws created the 

Communication and Multimedia Appeals Tribunal, a government appointed Tribunal to hear 

appeals over matters handled by the Media Council of Kenya. The Tribunal can withdraw media 

accreditation and seize assets to recover penalties. If found in breach of the government-dictated 

code of conduct, fines of up to Ksh.500,000 (£3,741) could be imposed on individual journalists 

and Ksh.20 million (£149,630) on media companies. There were threats of deportation of foreign 

journalists as well as official warnings to the press to “avoid incendiary reporting”. The government 

used hate speech provisions to justify monitoring and restricting reporting ahead of the 2013 

election. For example, a National Steering Committee on Media Monitoring was set up to monitor 
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hate speech and several people were arrested, primarily from blogs, tweets and other social 

media.408 

 

173. On self-censorship, the March election media coverage avoided any controversial or 

sensitive issues given the experience of 2007/8 PEV where coverage was thought to fuel the 

violence in retaliatory actions. When police officers and election officials were ambushed on polling 

day, there was no coverage. 409 The same thing also applied to investigative journalism where 

potential problems with the electoral process which were identified before the elections were not 

investigated.  

 

174. The High Court of Kenya in April 2016 struck down provisions in KICA which 

criminalised the ‘transmission of offensive or menacing’ messages over telecommunication devices 

following the arrest of several journalists.410 This provision had been used to prosecute journalists 

who reported on issues related to national security or controversial topics. 

 

4.7. Online regulation and ‘hate speech’ 

175. Before the August 2017 election, it was revealed that Cambridge Analytica was working 

with the Jubilee Coalition, the ruling party that ICC suspects Kenyatta and Ruto belong to. It was 

also revealed that the 2017 election was not the first time they had engaged in Kenya; they had 

created a profile of the Kenyan electorate and developed a 2013 campaign strategy ‘based on the 

electorates needs (jobs) and fears (tribal violence)’.411 There was unprecedented social media 

mobilisation in the lead-up to the 2013 election with heightened ‘ethno-nationalist discourse’.412 

The Jubilee campaign spun the election as a referendum against the ICC in a country where 

Kenyans after PEV were afraid of their capacity for violence. This attack on the ICC, the judges 

and prosecutor were linked to an unspecified effort to re-colonise Kenya and those who sought 

PEV accountability were painted as unpatriotic, disturbers of the peace acting as agents of foreign 

masters in an effort to deceive Kenyans. 
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176. Although text messages and social media were mentioned, radio was the main culprit in 

the 2007/8 PEV. With the shift in digital reporting of election results, it was reported that social 

media was a central platform used to disseminate hate speech in 2013 and this escalated in 2017; 

the most incidents were found on Facebook.413 In terms of propaganda, Cambridge Analytica was 

linked to websites such as therealraila.com, a website with negative attack ads on opposition 

candidate Raila Odinga and uhuruforus.com, a website used to push positive narratives of 

incumbent Kenyatta.414 

 

177. In July 2017, ahead of the August 2017 election, CAK and NCIC implemented online 

guidelines to reduce ethnic hate speech and online abuse. The guidelines require that the 

administrators of social media pages moderate and control the content and discussions on their 

platform and give mobile service providers the power to block the transmission of political 

messages at their discretion.415 In Kenya, unless an internet intermediary is made aware of illegal 

content, they are not required to actively monitor traffic passing through their network. However, 

they can be held liable for illegal content such as hate speech, passing through their networks.416 

 

4.8. Litigation on ‘hate speech’ 

178. Kenya’s Constitution has created a robust atmosphere for strategic litigation. Kenyans can 

now initiate litigation through Article 22 which specifically grants standing on matters relating to 

human rights and Article 258 on other provisions of the Constitution. This has seen individuals 

and organisations challenge provisions in legislation for being unconstitutional with some success. 

Over the years, cases have been instituted to safeguard constitutional gains such as freedom of 

expression and freedom of the media. They have also been used to protect against authoritarian 

practice of instrumentalising the law to limit free expression, restrict media and undermine general 

principles of a democratic society.  

 

179. For example, in Okiya Omtata Okoiti v Attorney General & Another,417 the Petitioner sought 

orders from the court declaring that: 
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a) the procedure in Section 17 (1)(a) and (b) the National Cohesion and Integration Act 2008 

for nominating commissioners of the National Cohesion and Integration Commission by 

the National Assembly was unconstitutional 

b) any of the appointments made through this procedure were unconstitutional and therefore 

null and void ab initio.418 

180. Upon an analysis of the doctrine of separation of powers and the role of the National 

Assembly as provided for under the Constitution, orders were granted on 14 January 2019 in favour 

of the Petitioner. Okwany J made orders declaring Section 17 (a) and (b) unconstitutional and any 

appointments made pursuant to the Section null and void ab initio. 

 

181. In another case relevant to hate speech and incitement to violence is Robert Alai v The Hon 

Attorney General and Another419 which challenged the constitutionality of Section 132 of the Penal 

Code 2012. This section makes it an offence to ‘undermine the authority of a Public Officer’ which 

was meant to be applicable at the height of a state of emergency. However, it has been used over 

the years to curtail freedom of expression, freedom of the media and to allege that those charged 

will excite defiance and incite violence. The Petitioner posted the tweet: ‘Insulting Raila (opposition 

leader) is what Uhuru (the President) can do. He hasn’t realized the value of the Presidency. 

Adolescent President. This seat needs Maturity.’420 Mwita J held that Section 132 was 

unconstitutional and invalid having taken into account the Constitution and international 

instruments such as Article 19 of the ICCPR. 

 

182. Unfortunately, the same breakthroughs cannot be seen in litigation where charges are 

brought against those accused of hate speech. The Kenya National Commission on Human Rights 

(KNCHR) found that NCIC initiated investigations of allegedly 119 cases but there was no report 

on the outcome of the cases.421 Public perception of the NCIC is that it is a weak institution which 

enables continued impunity of politicians, given the slow investigations and failure of convictions. 

It is difficult to reconcile the usefulness of the NCIC where in the last election of 2017, it was 

found that a large number of Members of Parliament had been charged with serious criminal 
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offences such as hate speech, corruption and incitement to violence but have still been allowed to 

run for re-election.422  

 

183. Over the last decade since the promulgation of the Constitution of Kenya, there have been 

numerous allegations, arrests, charges and court cases in relation to hate speech against the ruling 

party and opposition party officials.423 There have also been incidents where ordinary members of 

the public or prominent personalities have been charged with hate speech. At the time of this 

report, there has been only one conviction for hate speech in Kenya but this was successfully 

appealed by the appellant. In Alan Wadi Okengo v Republic of Kenya424 the appellant was charged with 

the offence of hate speech contrary to Section 13(1)(a)(b) and (2)425 of the National Cohesion and 

Integration Act as well as with undermining the authority of a public officer contrary to Section 

132 of the Penal Code.426 The Appellant published a Facebook post directed at the President of 

the Republic of Kenya which was considered incitement of hate between members of ethnic 

groups. It was also argued to bring into contempt the lawful authority of the President and to have 

denigrated the person of the President. He was convicted on his own plea of guilty on both counts.  

On appeal, the appellant raised several grounds challenging the conviction, including that he had 

stated to the trial magistrate that he was not mentally fit but was nonetheless convicted and 

sentenced. 

 

184. Part of the issue with effective prosecution of hate speech and incitement cases is the law 

relating to evidence. For example, where video is circulating depicting hate speech, the requirement 

is that the person who took the raw, unedited and original video swear an affidavit to be presented 

to court. This presents several practical challenges where for instance, journalists who have 

obtained the video from witnesses who seek to remain anonymous or journalists themselves do 

not seek to come forward. There have also been incidents where witnesses decline to testify. The 

Attorney General has made recommendations for the development of the law of evidence by 

Parliament to facilitate adducing of digital evidence and development of technology in courts. 

Advocacy needs to be done to pursue this further as technology continues to develop and serve as 

an avenue for advancing hate speech or addressing it.  
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4.9. Conclusion 

185. Colonialism in Kenya cultivated a society of ‘us against them’ which in turn laid the 

foundation for divisive post-independence politics based on ethnicity. Kenya has yet to recover 

from this construct which can be seen in the make-up of public institutions as well as in the 

distribution of land and the general wealth of Kenya’s population. These ethnic divisions and/or 

inequalities are one of the key sources of political rhetoric which oftentimes are expressed in hate 

speech. The Waki Commission identified hate speech as one of the drivers of the 2007/8 crisis 

and troublesomely, hate speech rhetoric continues with prevalence to date.  

 

186. Indeed, there have been positive interventions since the 2007/8 crisis which have been 

discussed in this section such as, the enactment of the NCIA in 2008 which criminalises hate 

speech and the establishment of the NCIC to promote unity and regulate hate speech and 

incitement. Also, in 2010, Kenya enacted a progressive Constitution which affirmed freedom of 

the media and freedom of expression while stipulating that this does not include propaganda for 

war, incitement to violence, hate speech or advocacy of hatred. The Constitution also facilitated 

public interest litigation in a way that allows individuals or organisations to safeguard the long 

fought for freedoms in the Constitution and to challenge any draconian or authoritarian laws 

inconsistent with Constitution and the principles of a democratic society. 

 

187. However, there is a need to review the scope of the definition of hate speech in the NCIA 

as it is too broad and threatens to curtail freedom of expression. Also, outreach and awareness 

creation need to be done at the societal level on the root causes of hate speech to promote true 

unity across all divides whether race, tribe, religion, ethnic origin, disability, or gender. It is also 

important to build capacity at various levels of actors involved in the monitoring, investigating and 

prosecuting of hate speech and incitement offences. There is a general misconception on what 

constitutes hate speech. Awareness needs to be raised on hate speech, on freedom of expression 

as well as the responsibilities and social implications that come with them. 

 

188. To ensure that measures to prevent incitement and to address hate speech are effective, a 

holistic approach to redress is required. There should not be undue reliance on punitive measures 

by the NCIC and the government in efforts to combat hate speech. Other forms of sanctions 

should be considered for adoption which are reconciliatory and restorative.  
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189. As the next general election approaches in 2022, tensions are already heightened as 

President Kenyatta is serving his second and final term. The terrain is looking uneasy over whether 

his Deputy Ruto will take over as was agreed when the two joined forces in 2012. The political 

elite have already begun what seems to be a consolidation of power and ethnicity is central to the 

discourse. Similar trends were seen in the run up to the 2007/8 crisis. While hate speech was 

present before the crisis, there was insufficient evidence to prove that there was intention to harm 

whether in whole or in part and it was subsequently posited that the ‘overriding intention was to 

create a situation of internal disturbance which was volatile to influence power’427 in other words, 

for political gain. The NCIC has been in operation for over 10 years and the Constitution for 

almost the same amount of time. To date, of the 96 investigated cases and 3000 solved cases on 

the homepage of the NCIC, not a single case has resulted in a conviction for hate speech and 

incitement.428 The public is facing another election with weak institutions and required for checks 

and balances. Although it is early days, the foundation is being laid at multiple fronts for what 

could be life-threatening consequences in the pyramid of hate.  
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5. RWANDA 

5.1. Introduction 

190. The Rwandan legal frameworks which govern hate speech429 and freedom of expression 

are largely informed by the 1994 Genocide. In order to adequately illustrate this relationship, this 

section will briefly recount the history of the genocide, particularly the use of hate speech and hate 

propaganda in media and by politicians. Demonstrating this dynamic will provide a launching point 

to further discuss how the trauma of the genocide underpins the Constitution (2003) and Penal 

Code of Rwanda (2018) and their application. This analysis of Rwandan history and legal provisions 

seeks to highlight the legal obstacles and practical challenges to ensuring freedom of expression, 

whilst preventing hate speech.    

 

191. The scars of the Rwandan genocide are visible across the legal framework of the nation. 

Freedom of expression remains under threat in Rwanda. Despite the economic and institutional 

growth undertaken by the government since 1994,430 political dissent, critique, and fundamental 

human rights such as freedom of expression are criminalised through the legal provisions which 

govern hate speech. 

 

192. Approximately 800,000 Rwandans-- mainly Tutsis and Hutu civilians who refused to 

participate in the killings-- were murdered in the 100 days of violence beginning in April 1994.431 

Planned by the Hutu military and political extremists, the Interahamwe militia, Rwandan security 

forces, and Hutu civilians killed about three quarters of the Tutsi population in Rwanda.432  The 

UN estimates between '100,000-250,000 women were raped during the three months of 

genocide.'433 Amnesty International reports that an estimated 70% of rape survivors were infected 

with HIV.434 The genocide ended in July 1994 when the Rwandan Patriotic Front (RPF) defeated 

the Rwandan army and government. Despite their war crimes, impunity was granted to the RPF 

in the name of reconciliation.  

                                                
429 Literature on Rwanda typically utilises hate speech and hate propaganda interchangeably. Section 4 will follow 
similar suit.  
430 World Bank, The World Bank in Rwanda' (30 September 2019) 
<https://www.worldbank.org/en/country/rwanda/overview> accessed 10 December 2019. 
431 Matthew Lower and Thomas Hauschildt, 'The Media as a tool of War: Propaganda in the Rwandan Genocide' (May 
2014) 2(1) Human Rights and Conflict Resolution.  
432 Human Rights Watch 'Rwanda: Justice After Genocide- 20 Years On' (28 March 2014) 
<https://www.hrw.org/news/2014/03/28/rwanda-justice-after-genocide-20-years> accessed 10 December 2019. 
433 United Nations, 'Outreach programme on the Rwanda Genocide and the United Nations ' (March 2014) 
<https://www.un.org/en/preventgenocide/rwanda/supporting-survivors.shtml> accessed 10 December 2019.  
434 Amnesty International, 'Rwanda: Marked for ‘Death’, rape survivors living with 
HIV/AIDS in Rwanda' (5 April 2004). <https://www.amnesty.org/en/documents/AFR47/007/2004/en/> 
accessed 10 December 2019. 
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193. Hate speech played a significant role in inciting, normalising, and institutionalising hatred 

against the Tutsi during the 1994 genocide. Mafeza Faustin writes how 'the incitement to ethnic 

violence was reinforced through public speeches by political figures that urged the Hutu to kill 

Tutsi and political opponents.'435 Other strategies of disseminating hate speech and inciting ethnic 

violence included the Kangura newspaper, Radio Television Libre des Milles Collines (RTLM), and Radio 

Rwanda.436 As such, the following section seeks to briefly unpack how hate speech has functioned 

in Rwanda and the historical legacy of genocide imprinted within the post-conflict Penal Code 

(2018) and Constitution (2003). The Rwandan relationship between freedom of expression, hate 

speech, and reconciliatory dialogue offers a vital space of inquiry and possible lessons into the 

means of preventing hate speech and the incitement of hate in the memory of genocidal trauma.  

 

5.1.1. Role of hate speech in Rwandan Genocide 

194. The creation of a so-called 'common' enemy helped facilitate the Rwandan Genocide. The 

widespread and systematic dissemination of hate propaganda was transmitted through political 

personalities and media platforms. Such avenues of dissemination normalised and conditioned the 

Hutu hatred and incitement of violence against the Tutsi. In order to illustrate how hate 

propaganda was perpetrated through these platforms, this section will examine Kangura newspaper, 

Radio Television Libre des Milles Collines (RTLM) and Radio Rwanda. 

 

195. In 'Hate Speech in Rwanda: The Road to Genocide' (2000), William Schabas discusses the 

Genocide Convention’s 'blind spots to hate propaganda, a prior and important step in the 

genocidal food chain.'437 The development and normalisation of hate propaganda in the build up 

to and execution of the Rwandan genocide are evidenced in Rwandan media outlets. Atrocities 

began long before the 100 days of violence that started in April 1994. A simmering civil war in 

Rwanda set the scene of the conflict, after Tutsi refugees 'invaded' Rwanda from Uganda in 

October 1990.438 Schabas discusses his participation in a human rights fact finding mission led by 

four major international NGOs.439 During their mission in January 1993, the team investigated 

                                                
435 Mafeza Faustin, 'Preventing Genocide by Fighting Against Hate Speech' (March 2016) 4(3) International Journal 
of Advanced Research 117. 
436 ibid. 
437 William A Schabas, 'Hate Speech in Rwanda: The Road to Genocide' (2000) 46 McGill L J 141. 
438 ibid 143. 
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'atrocities committed by the regime [and] crimes carried out mainly by the racist Interahamwe440 

militia.'441 This mission prompted another by the UN Special Rapporteur Bacre Waly Ndiaye. 

Ndiaye confirmed 'cases of intercommunal violence' and acts of genocide based on ethnic 

identity.442  

 

196. Schabas makes clear that the foundations of the Rwandan genocide were cemented 

through hate speech. For example, Leon Mugesera, a former political advisor to the MRND 

(National Republican Movement for Development and Democracy) and a confidante of President 

Juvenal Habyarimana, was the Vice President of the MRND in Gisenyi prefecture.443 During his 

Vice Presidency, Mugesera delivered a speech which was cited in Prosecutor vs. Akayesu;444 the speech 

was described 'as one of the defining moments in the build-up to genocide.'445 The same speech 

was cited in a decision by the Immigration and Refugee Board of Canada,446 the country Mugesera 

fled to more than a year before the mass killings began; the decision similarly constituted his 

remarks as direct and public incitements to commit genocide.'447 

 

5.1.2. The use of media in the spread of hate speech  

5.1.2.1. Print 

197. The process of socialising the will to kill in Rwanda began in print. The newspaper, Kangura, 

one of the primary platforms of hate propaganda leading up to the genocide, published their first 

issue in 1990. The paper routinely ‘attacked “the dominating spirit of extremist Tutsis”’ and 

published the ‘Ten Commandments of the Hutu.’448 Kangura inscribed fear amongst its readers and 

encouraged the actualisation of immense genocidal racial hatred. Schabas writes that Kangura 

became a style of periodical imitated by other publications such as the magazine, Umarava, Ijisho rya 

rubanda, Ijambo, Intera, Umurwanashyaka, and L’Echo des mille collines.449 The ‘Ten Commandments of 

the Hutu’ was further disseminated by Intera magazine. Schabas notes that illiteracy rates in Rwanda 

                                                
440 In the ICTR Case, The Prosecutor vs. Ferdinand Nahimana et al, Interahamwe is stated to translate as 'Those who attack 
together'; it was also the name of the youth wing of MRND.  
441 Schabas (n 437)143.  
442  UNESC ‘Extrajudicial, summary or arbitrary executions, Addendum, Report by Mr. B.W. Ndiaye, Special 
Rapporteur, on his mission to Rwanda from 9 to 17 April 1993’ (11 August 1993)  UN Doc E/CN 4/1997/7/Add 1 
para 56; Schabas (n 437). 
443 William A Schabas, 'Hate Speech in Rwanda: The Road to Genocide' (2000) 46 McGill L J 146. 
444 The Prosecutor vs. Akayesu (Judgement) ICTR-96-4 (1 June 2001). 
445 Schabas (n 437)144. 
446 Mugesera v Minister of Citizenship and Immigration [1996], CA QML-95-00171 at 42, 55-56 (I.R.B.) [hereinafter 
Mugesera (I.R.B.)], aff'd (6 November 1998), M96-10465, M96-10466 (I.R.B. (App. Div.)). 
447 Schabas (n 437)144.  
448 ibid 145.   
449 ibid 145-6. 
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limited the impact of written hate propaganda. The use of radio, however, allowed hate propaganda 

to penetrate past the barriers of literacy, reaching the largely illiterate public. The owner and Chief 

Editor of Kangura, Hassan Ngeze was sentenced to life imprisonment by the ICTR.450  

 

5.1.2.2. Radio 

198. This section will focus on two Radio platforms used to disseminate hate propaganda before 

and during the Genocide; these include Radio Rwanda and RTLM.451 Radio Rwanda was used as a 

vehicle of regime propaganda long before the genocide. Ferdinand Nahimana, a member of the 

MRND, took over as Director of the Radio Rwanda in December 1990 and led a stark shift towards 

hate propaganda, using the platform as a space to further amplify extremist views. However in 

1993, Nahimana was dismissed from Radio Rwanda and he subsequently formed the RTLM, 

becoming its Director.452 In the ICTR case, The Prosecutor v. Ferdinand Nahimana et al, Nahimana was 

charged with individual responsibility for public and direct incitement to commit genocide ‘mainly 

in relation to the radio station … [RTLM].'453  In the midst of the 100 days of violence, Nahimana 

likened the power of the 'war of media, words, newspapers and radio stations' ... 'as a complement 

to bullets.'454 During the sentencing, Judge Pillay, told Nahimana, ‘you were fully aware of the 

power of words, and you used radio-- the medium of communication with the widest public reach-

- to disseminate hatred and violence… Without a firearm, machete or any physical weapon, you 

caused the death of thousands of innocent civilians.’455 Jean-Bosco Barayagwiza, Chief Chairman 

of RTLM, was sentenced to 32 years for his role in the Radio station’s incitement of genocide.456  

 

199. In the ICTR case, The Prosecutor v. Georges Ruggiu, the judgement emphasises that 'the media, 

particularly RTLM radio, was a key tool used by extremists within the political parties to mobilise 

and incite the population to commit the massacres.'457 Georges Ruggiu was a presenter on RTLM 

sentenced to twelve years imprisonment. The court affirms that 'his broadcasts incited massacres 

of the Tutsi population.'458 The relationship between hate propaganda, the normalisation of 

violence, and the actualisation of genocide are disturbingly clear in the Rwandan context. 

                                                
450 UN Residual Mechanism for Criminal Tribunals, ‘Three Media Leaders Convicted for Genocide’ (United Nations, 3 
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Moreover, the gradual development of hate propaganda in intensity, frequency, and normalcy all 

contributed to the media’s mass conditioning of ethnic hatred amongst the public. 

 

5.2. Constitution of Rwanda and Hate Speech 

5.2.1. 2003 Constitution with 2015 Amendments 

200. The Rwandan genocide fundamentally restructured the legal framework of the nation. In 

recognising the pivotal role hate speech played in engineering the genocide, the post-genocide 

government inscribed a deep fear of hate speech into the Constitution (2003) and severe 

restrictions on freedom of expression in the Penal Code (2018). The resulting legal documents 

illustrate the difficulties of ensuring freedom of speech in a post-genocide nation-state. As such, 

this section will discuss the cornerstone of Rwanda’s legal infrastructure, namely the constitutional 

protection of freedom of speech and its restrictions on hate speech. This section will further focus 

on the constitutional limitations on the exercise of free speech within the mandate of preventing 

hate speech.  

 

201. In the study of the prohibition of incitement to national, racial, or religious hatred in Africa 

submitted to the Africa expert workshop in the development of the Rabat Plan of Action (Section 

II(3)), the author indicates two primary issues for Rwanda. The first is the 1994 genocide. The 

second is the inclusion of traditional values in the legal system459 and the development of legal 

procedures to prevent against incitement and hatred, in order 'to confront the consequences of the 

genocide and to promote a national, multicultural unity.'460 The Preamble of the 2003 Rwandan 

Constitution makes direct reference to the 1994 genocide and addresses the necessity of national 

unity and tradition as a source of legitimacy and strength for the nation: 'Considering that it is 

necessary to draw from our centuries-old history the positive values which characterised our 

ancestors that must be the basis for the existence and flourishing of our Nation.'461 The post-

genocide context is frequently referenced in the government’s justification for the restriction of 

basic constitutional freedoms and human rights, like the freedom of expression. Specific examples 

of this are illustrated in Section V(5.5).  

 

 

                                                
459 Constitution of the Republic of Rwanda 2003 (COR) and its Amendments of 2015 Article 11. 
460 Doudou Diene, ‘Study of the prohibition of incitement to national, racial, or religious hatred in Africa’ (OHCHR, 
2011) <https://www.ohchr.org/Documents/Issues/Expression/ICCPR/Nairobi/NairobiStudyE.pdf? accessed 30 
January 2020. 
461 COR (n 459) Preamble. 
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5.2.2. Freedom of Speech and Expression 

5.2.2.1. Article 38  

202. Article 38 ensures 'freedom of the press, of expression, and of access to information so 

long as they do not prejudice public order, good morals, the protection of the youth and children, 

and the right of every citizen to honour and dignity and protection of personal and family 

privacy.'462 Even though Rwanda provides the constitutional right to freedom of expression, many 

provisions of the Penal Code and laws discussed in Section (V)5.3 and (V)5.4 violate the right to 

exercise freedom of expression and freedom of the press.  

 

5.2.2.2. Limitation to the freedom of expression 

203. The right to freedom of expression is frequently compromised particularly for journalists, 

media outlets, and those critical of government policies and officials. The State has weakened the 

right to freedom of expression under the pretence of preventing hate speech, genocide denial or 

revisionism, divisionism and protecting national security. The issue of censorship under the guise 

of moderating hate speech is further discussed in Section 5.5.3 and 5.5.4.  

 

5.2.2.3. Genocide Denial and Revisionism  

204. Fundamental to the restructuring of the Rwandan government was a fervent sensitivity to 

all modalities of violence reminiscent of the genocide. The Preamble of the Rwandan Constitution 

introduces 'genocide ideology' in its commitment to 'preventing and punishing the crime of 

genocide, fighting genocide negationism and revisionism, eradicating genocide ideology and all its 

manifestations, divisionism and discrimination based on ethnicity, region or any other ground.'463 

In Chapter 3 of the Rwandan Constitution, 'Fundamental Principles and Home-Grown Solutions,' 

Article 10 makes reference to divisionism, especially genocide ideology: 

The State of Rwanda commits itself to upholding the following fundamental 

principles and ensuring their respect:  

1. Prevention and punishment of the crime of genocide, fighting against denial and 

revisionism of genocide as well as eradication of genocide ideology and all its 

manifestations;  

                                                
462 ibid Article 38. 
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2. Eradication of discrimination and divisionism based on ethnicity, region, or any 

other ground, as well as promotion of national; [...]464 

205. The criminalisation of genocide denial is further discussed in Section V(5.4.1.1). It is 

important to note that the Constitution fails to define genocide ideology. The 2008 Penal Code 

defines it for the first time since its introduction in 2003. The updated definition from 2018 is 

similarly discussed in Section V(5.4.1). 

 

5.3. Rwanda’s obligations under international law 

5.3.1. The Rwandan Genocide and the International Community 

206. The international community, particularly the UN and its human rights treaty bodies 

demonstrated a number of shortcomings during the Rwandan genocide. Viljoen identifies these 

shortcomings as an overdependence on State reporting, the lack of primacy of hate speech in 

ICCPR and ICERD, and the inability of human rights bodies to react and respond quickly.465 In 

the 'Report of the Independent Inquiry into the Actions of the United Nations during the 1994 

Genocide in Rwanda,'  former UN Secretary-General Kofi Annan clearly states that 'the failure by 

the Nations to prevent, and subsequently, to stop the genocide in Rwanda was a failure by the 

United Nations system as a whole.'466 The specific human rights treaty bodies are never identified 

explicitly as having failed in preventing or stopping the genocide. Viljoen discusses how the 

weakness of the UN human rights system lies in its dependence on State reporting.467 This results 

in a lack of follow up and an inability to properly interrogate the information reported. Moreover, 

a country specific Special Rapporteur was not assigned to Rwanda until after the genocide. When 

the Special Rapporteur on extrajudicial, summary or arbitrary executions visited Rwanda in 1993, 

he noted the repeated reporting on the use of 'injurious propaganda' and  'the involvement of 

media in spreading unfounded rumours in exacerbating ethnic hatred.'468 There were no follow up 

visits; any efforts 'were met with silence both in Rwanda and by the international community, most 

notably in the UN.'469 The first country specific rapporteur did not visit Rwanda until June 1994. 

During the atrocities in Rwanda, no reports were being submitted to the treaty bodies; thus, 
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illustrating the fragility of depending on State reporting— especially when communication between 

the domestic and international ceases.  

 

5.3.2. Rwanda’s signatory to international covenants and treaties 

207. Rwanda is a State party to the Genocide Convention, ICCPR, and ICERD.470 Viljoen writes 

that arguments for inclusion of hate speech in the Genocide Convention were based upon the 

importance of prevention over punishment.471 Those who argued against its inclusion feared 

infringement on the fundamental right to freedom of expression. Viljoen explains that 'the more 

convincing […] argument [...] was […] that hate speech was considered “out of place in a 

convention on genocide.”'472 The emphasis, he says, should be established within domestic law 

rather than international. Other international conventions have filled the space for international 

legislation on hate speech, notably the ICERD, which as discussed above in Section III(2) 

criminalises hate speech in Article 4(a). Hate propaganda is not punishable under the Genocide 

Convention, despite the USSR’s attempt to propose an amendment.473 The decision to exclude 

hate propaganda provides an early echo of the tensions in the contraction or expansion of the right 

to freedom of expression.  

State parties are expected to 'domesticate' international human rights treaties and submit State 

reports. In Rwanda, hate propaganda was criminalised leading up to 1994. Before the genocide, 

the Rwandan Penal Code (1977) prohibited 'any speech made at public meetings or in public places 

which is designed to cause the citizens to rise up against one another.'474 Additionally, Article 393 

states 'any person who, by public defamation or insult, manifests aversion or hatred towards a 

group of persons of a given racial origin… or commits an act likely to provoke such aversion or 

hatred shall be liable to one year imprisonment, a fine of up to 5000 Francs, or both.'475  Moreover, 

the reports which Rwanda submitted prior to 1994 to CERD were deemed satisfactory by the 

committee; and in the last report submitted in 1989 to the Genocide Committee, racial 

discrimination was 'totally prohibited under Rwandese law.'476 Also in 1989, 'under the Rwandese 

constitutional system, an international convention takes full effect as soon as it is ratified, without 

any need for any legal or administrative measure,' as noted in the seventh periodic report.477 Viljoen 
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emphasises that hate propaganda was not a concern.478 Regular reporting did, however, stop in 

1990. CERD sent a warning concerning the missing reports in 1994. The presence of the RPF had 

grown since 1990 in Rwanda and the presence of a power vacuum halted the former president’s 

decision to abolish identity cards which mentioned ethnic origin. Viljoen recounts that 'the 

numerous allegations referred to in 1993, and efforts to conduct a follow up visit were met with 

silence both in Rwanda and by the international community, most notably in the UN.'479  

5.3.3. Regional obligations 

208.  Rwanda has been a State party to the African Charter on Human and Peoples’ Rights 

(ACHPR) since it entered into force in 1986. Article 9 of the ACHPR establishes the right to 

'express and disseminate…opinions within the law.'480  Rwanda submitted its first report to the 

African Commission on Human and Peoples’ Rights in 1991. The communications between 

Rwanda and the African Commission did not mention hate speech.481 After the genocide began in 

April 1994, the Commission appointed a Special Rapporteur for extrajudicial killings in Africa in 

direct response to the mass killings in Rwanda. It also condemned the situation in Rwanda, 

admonished the Security Council for its decision to withdraw peacekeepers, and urged the UN to 

urgently send peacekeepers to protect Rwandans.482 The failure of the international and regional 

community demanded a reflection on the effectiveness of such international human rights bodies 

to protect and prevent such atrocities; for the purposes of this report and more specifically, the 

Rwandan genocide made the relationship between hate speech and genocide painfully clear. 

 

5.4. The Penal Code of Rwanda 

209. The Penal Code of Rwanda (2018) contains provisions regulating hate speech which violate 

the right to freedom of expression.483 These provisions, particularly those related to 'divisionism,' 

'genocide ideology' and 'sectarianism,' are framed as preventing the modes of hate propaganda 

which lead to the 1994 genocide. It is important to recognise the necessity of capacity building and 

preventative measures in a post-genocide society; however, the following provisions are often 

instrumentalised to criminalise political dissent, extinguish political opposition, and quiet 

journalists and media critical of the government.  
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5.4.1. Genocide Ideology, Sectarian Laws, and Divisionism 

210. As illustrated in Section V(5.3), the Rwandan Constitution was written in conversation with 

the memory of the 1994 genocide. Amnesty International’s 2010 report on Rwanda’s Laws on 

Genocide Ideology and Sectarianism, 'Safer to Stay Silent,' discusses how 'the post-genocide 

government led by the Rwandan Patriotic Front (RPF) enacted laws to encourage unity and restrict 

speech that could promote hatred.'484 The manifestation of its commitment to prevent such 

violence, particularly in the Penal Code, presents several limitations to the practice of the right to 

freedom of expression. The blurred line between hate speech and free speech is emphasised via 

provisions concerning the crime of genocide ideology and sectarianism-- collectively referred to as 

'divisionism.'485  

 

211. Article 2 of the Preamble to the 2003 Rwandan Constitution speaks to the people’s 

commitment to 'fight the ideology of genocide and all its manifestations.'486 Genocide ideology, 

however, was not defined in the Constitution nor the Penal Code, until October 2008.487 The most 

recently updated definition 'removed language requiring evidence of a ‘deliberate’ act.'488 The first 

time Genocide Ideology was defined was in Article 2 of Law No 18/2008 of the Rwandan Penal 

Code (2008). It reads:   

The genocide ideology is an aggregate of thoughts characterised by conduct, 

speeches, documents and other acts aiming at exterminating or inciting 

others to exterminate people basing (sic) on ethnic group, origin, nationality, 

region, color, physical appearance, sex, language, religion or political opinion, 

committed in normal periods or during war.489 

212. As of 2018, the crime of genocide ideology is defined as: ' 

A person who, in public, either verbally, in writing, through images or in any other manner, 

commits an act that manifests an ideology that supports or advocates for destroying, in 

whole or in part, a national, ethnic, racial or religious group, commits an offence.'490  
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It is important to note that intention is not an element of the crime. Crimes related to the genocide 

ideology include the denial491 and minimisation492 of genocide.  For example, if a person publicly 

provides 'the wrong statistics about the victims of the genocide' or asserts that there was a 'double 

genocide,' they could be sentenced to 5-7 years in prison with a fine between 500,000 and 1,000,000 

Rwandan francs.493  

213. These provisions violate international standards on the right to freedom of expression, and 

have frequently been used by the Rwandan government to stifle political dissent. Article 3 describes 

the characteristics of the crime of genocide ideology: 

The crime of genocide ideology is characterised in any behaviour manifested by acts 

aimed at dehumanising a person or a group of persons with the same characteristics 

in the following manner:  

1. Threatening, intimidating, degrading through defamatory speeches, 

documents or actions which aim at propounding wickedness or inciting 

hatred;  

2. Marginalising, laughing at one’s misfortune, defaming, mocking, boasting, 

despising, degrading creating confusion aiming at negating the genocide 

which occurred, stirring (sic) up ill feelings, taking revenge, altering testimony 

or evidence for the genocide which occurred;  

3. Killing, planning to kill or attempting to kill someone for purposes of 

furthering genocide ideology.494  

214. A 2008 Human Rights Watch (HRW) report on Rwanda explains that laws concerning 

genocide ideology and divisionism are intended to ensure 'one truth' of the Genocide.495 For 

example, the following are two of the tenets of the ‘indisputable’ truths are: 'Hutu political leaders 

organised a genocide of the Tutsi minority and the Hutu population--- perhaps all of it-- was misled 

into following their evil plan. The second reads, 'although some RPA soldiers may have killed 

civilians, these crimes were the unfortunate result of wartime or were occasional acts of revenge 

and have been punished.'496 The war crimes of the RPF (referred to as RPA above) are effectively 

absolved vis-a-vis the institutionalisation of a singular truth. HRW notes how the necessity to 
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protect against revisionism is pertinent in a post-genocide society, however members within and 

outside the academic community have challenged this tenant of the ‘Truth’-- 'such as to the extent 

of RPF war crimes and of justice for these crimes.'497  

 

215. The vagueness of these laws is frequently exploited in order to stifle political dissent and 

silence journalists. Moreover, it produces a hostile, undemocratic environment where the exercise 

of freedom of expression becomes a security risk. The broad language of these provisions has left 

considerable space for political exploitation. For example, Article 93 of the Penal Code (2018) 

criminalises direct and indirect incitement to genocide, whilst international standards criminalise 

only direct and public incitement. In the ICTR case, The Prosecutor v. Ferdinand Nahimana et al, the 

judgement clarifies that incitement to genocide must be more than a 'vague or indirect suggestion' 

and must hold the context of intention to incite.498 Criminalising hate speech which does not meet 

the threshold of 'public and direct incitement' as defined in the ICCPR violates international law 

according to Article 19.499 Additionally, the Human Rights Committee maintains that the ICCPR 

does not permit the 'general prohibition of expression of an erroneous opinion or an incorrect 

interpretation of past events.’500 Laws criminalising revisionism and genocide denial may violate 

such international standards. Additionally, the critical element of 'intention' in the use of hate 

speech to incite violence is missing from the law which regulates hate propaganda. Further, the 

public and private are often not differentiated from one another. For example, Article 164 of the 

Penal Code (2018), 'the crime of instigating divisions', fails to mention intention as an element of 

the crime. The Article reads:  

A person who makes use of speech, writing, or any other act which divide (sic) 

people or may set them against each other or cause civil unrest on the basis of 

discrimination commits an offense.501 

216. Article 204 of the Penal Code (2018) criminalises 'causing uprising or unrest among the 

population' through any:  

'public speech, writings of any kind, images, or any symbols, whether displayed, distributed, 

purchased or sold or published in any manner, incites the population to reject the 

established Government, or who causes uprising in the population with intention to incite 

citizens against one another or disrupts the population with intention to cause unrest in 
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the Republic of Rwanda.'502 The means of determining whether the information is false or 

simply critical of the government puts journalists at risk and violates the right to freedom 

of expression.503  

Additionally, the vague criminalisation of 'division' and 'uprising' conflates healthy political 

criticism with disturbing the peace and inciting violence. 

5.4.2. Penal Code and Media 

217. Although the Constitution provides for freedom of expression for all Rwandan citizens, 

the Penal Code legalises government censorship and punishes journalists critical of the presidency, 

the RPF, or the State.504 As such, journalists remain anxious over Article 233 and Article 236. The 

former criminalises the 'humiliation of national authorities and persons in charge of public service', 

the code states:  

Any person who, verbally, by gestures or threats, in writings or cartoons, humiliates a 

member of Parliament when exercising his/her mandate, a member of the Cabinet, security 

officers or any other person in charge of a public service in the performance or in 

connection with the performance of his/her duties, commits an offence.505 

218. Article 236 similarly criminalises insulting or defaming the President of Rwanda.506 Arnaud 

Froger, the head of Reporters Without Borders’ (RSF) Africa Desk said that 'the maintenance of a 

very large number of press offenses in the Rwandan penal code speaks to the regime’s desire to 

continue its predatory stance towards journalism.'507 According to RSF, eight journalists have been 

killed and 35 have had to flee Rwanda since 1996. Media critical of the government is framed 

through reference to the genocide as 'divisionist.'508  

 

219. Article 236 was recently upheld in the Supreme Court of Rwanda in April 2019. Chief 

Justice Sam Rugege stated that, 'insulting the president is harming the public order.'509 In the same 

judgement, Article 233 was struck down as unconstitutional for violating the right to freedom of 

expression.510  
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220. After BBC Kinyarwanda radio broadcasts were banned indefinitely in 2014, Fred Muvunyi, 

the former head of the Rwandan Media Commission (RMC), said there is no legal basis for 

Rwandan Utilities Regulatory Authority (RURA) to institute the ban. Muvunyi gave this statement 

a month after he resigned (May 2015) from RMC, a self-regulatory, independent body. He adds 

that the creation of RMC was a step in the right direction; but now that RURA, a government 

entity has become the 'de facto media regulator,' much of the progress has been negated.511 The 

former head of the Africa Desk at RSF added, 'now that little remains of Rwanda’s own 

independent media… [the government] is giving itself specific tools to legalise censorship. Space 

for the media is shrinking in Rwanda as the regulatory mechanisms are being changed to give the 

government ever more control.'512  

 

221. BBC Kinyarwanda was banned after it aired a documentary, 'Rwanda’s Untold Story,' on the 

1994 genocide. RURA accused the BBC of 'genocide denial, promoting divisionism, and inciting 

hatred.'513 Following the suspension of BBC Kinyarwanda, an Inquiry Committee on the BBC 

documentary was formed by the national body, RURA; their report recommended that the 

agreement between the BBC and the State be terminated.514 It also recommended that the 

Government establish a surveillance strategy to locate, trace, and address instances of genocide 

denial 'in all its forms and wherever it may be found, as well as for spreading values of national 

interest.'515 

 

5.5. Election Laws and Hate Speech (Elections and freedom of expression) 

5.5.1. 2017 Election 

222. Restrictions on freedom of expression are typically exacerbated during election periods. 

Amnesty International reported in 2013 that 'restrictions on freedom of association prevented new 

opposition parties from contesting the August 2010 presidential elections.'516  The most recent 

presidential election, where Paul Kagame won with 98.8% of the vote, 'took place in the context 
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of very limited free speech.'517 Ida Sawyer, the Central Africa Director at HRW elaborated, saying 

that Kagame’s win 'came as no surprise,' considering 'Rwandans who have dared raise their voices 

or challenge the status quo have been arrested forcibly, disappeared, or killed, independent media 

muzzled and intimidation has silenced groups working on civil rights or free speech.'518 

 

223. Freedom House reports that internet freedom in particular faced a decline during the 

election; they emphasised the use of government trolls to remove online content, the harassment 

of journalists and human rights defenders and the use of private WhatsApp messages in the 

prosecution against Diana Rwigara, Kagame’s oppositional presidential government.519 She was 

charged with alleged incitement against the government.520 Rwigara, who would have been 

Kagame’s only opponent, was arrested in September 2017. She was charged with 'inciting 

insurrection or trouble among the population' and up to 22 years imprisonment.521 Rwigara was 

acquitted after being imprisoned for over a year and barred from running in the presidential 

election against Kagame. 

 

224. Several independent news sites were suspended or blocked in 2017 and 2018 including 

Inyenyeri News, The Rwandan, and Le Prophete. 'A study of internet-based information controls in 

Rwanda with a particular focus on the period around the 4 August 2017 General Elections' finds 

that the government has ‘pressured communication service providers to comply with content 

takedown requests, disseminated propaganda to stifle public discourse and control the narrative 

on controversial issues.’522 The government has also been known to monitor conversations on 

WhatsApp to ‘neuter online debate on issues that matter to the average Rwandan especially 

minority groups.'523  
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225. The online news sites, Umusingi and Umurabyo, reported requests to delete content 

concerning political affairs and ethnic relations.524 Rwandan journalists refer to these take down 

requests (or demands) as 'kunyonga' which means 'shooting down anonymously.'525 The use of 

government censorship and intimidation tactics are not new to this election (2017). Article 19 

delivered a statement to the UN Human Rights Council in March 2015, regarding Rwanda’s UPR 

outcomes. Their statement presented their anxieties concerning Rwanda’s '[illegitimate restriction 

to] the right to freedom of expression.'526 Pro-government ideologies dominate most print and 

broadcast media. This monopoly is bolstered by Article 194 of the Penal Code 2018 which 

criminalises the spreading of false information or harmful propaganda with intent to cause a hostile 

international opinion against the Rwandan Government.527 The law reads:  

Any person who spreads false information with intent to cause public disaffection 

against the Government of Rwanda, or where such information or propaganda is 

likely calculated to cause public disaffection or a hostile international environment 

against the Government of Rwanda commits an offense.528 

226. The law effectively facilitates the criminalisation of critical journalists and political dissent, 

stifling public discourse with the government and encouraging self-censorship. Many Rwandan 

journalists and ordinary citizens reported to the Committee to Protect Journalists that they self-

censor in order to protect themselves from harassment, threats, and potential exile.529 The laws 

used to restrict freedom of expression were born in the legacy of the genocide. President Kagame 

asserts that strict media laws are necessary to ensure unity and to prevent ethnic divisions. The 

government’s limitations on media are linked to the fundamental role of print and radio in the 

genocide. Maurice Munyentwari, legal office for the Media High Council explains further that 

'journalists are censoring themselves because of Rwanda’s history.'530 

 

227. Censorship is also facilitated by the National Election Commission (NEC), whereby a 

regulation requires all campaign messages to be approved before publication. If the NEC disagrees 

with the campaign message or if the message is critical of the RPF, the Commission can censor it. 
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The Executive Secretary of the NEC Charles Mnyaneza defends the censorship of campaign 

messages to prevent 'poisoning the minds' of Rwandans.531 The NEC also warned that it would 

block candidates’ social media if they '[failed] to abide by their decisions.'532 Article 19 finds that 

the NEC is in violation of the resolution on the promotion, protection, and enjoyment of human 

rights on the internet passed by the UN Human Rights Council in June of 2016.533 

 

 

5.6. Media Laws regulating certain speech 

5.6.1. The Media Law (2013) 

228. Promulgated in 2008, the Media Law,534 later amended in 2013, grants journalists ‘the right 

to seek, receive, give and broadcast information and ideas through media’ and to guarantee 

freedom for online communications.’ Article 4 of the Law grants power to the State 'to carry out 

the regulation of audio, audio-visual and internet' and work with the Media Self-Regulatory Body 

made up of journalists. Article 19 notes that many of the elements of the law are positive 

developments. For example, legal rights for journalists and the recognition of self-regulation also 

empower right to freedom of expression. However, the Law maintains the right of the State to 

regulate and control media. Article 9 of the Law prohibits the censorship of information but 

maintains that 'the freedom of opinions and information shall not jeopardise the general public 

order and good morals, individual’s right to honour and reputation in the public eye…'535 The 

threshold for these limitations is not defined. Additionally, as demonstrated by the banning of BBC 

Kinyarwanda,536 the State is still censoring media it considers 'divisive' or outside the boundaries of 

government narrative. 

 

5.6.2. Law Governing Information and Communication Technologies 

(2016) 

229.  Rwanda has placed Information and Communication Technology (ICT) as a key component 

of its economic and social development.537 Development initiatives are being met with media 
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law reforms ‘to make [legal provisions] more supportive of freedom of expression.’538 As a 

part of its development agenda, many of the government’s ICT initiatives are targeted 

towards minority groups, private sector development, and eGovernment.539 These initiatives 

include National ICT Literacy and Awareness Campaign540, Promoting Digital Opportunities 

for Women in Rwanda, Vision 2020, the National Information Communication 

Infrastructure (NICI) plan and the National Fibre Optic Project.541 Despite these positive 

initiatives, media laws still fail to meet international standards for the right to freedom of 

expression. For example, Article 52 of Law No. 44/2001 allows the government to ‘do all 

such things necessary concerning telecommunications networks and telecommunications 

services as it ensures the preservation of the national integrity.’542 This includes the power to 

‘suspend a telecommunications service for an indeterminate period, either generally or for 

certain communications.’543 

 

230. Law No 18/2010 discusses take down notices but provides ‘no provisions for appeal or 

procedures to be followed by service providers in dealing with take down requests.’544 It does 

state that written complaints from either an organisation or individual with descriptions of 

the offended party, the rights infringed, and ‘remedial action sought of the unlawful activity 

must be sent directly to the service provider.’545 The Government of Rwanda has made no 

requests to Google or Facebook to remove content.546  

 

231. The government promulgated Law No 26/2016 to provide a regulatory framework for 

electronic communications and privacy and data protection, but it violates international 

standards for the right to freedom of expression, as reported by Article 19.547 The powers 

granted to the state under this law include the right to suspend and restrict networks when 
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they are misused.548  No definition of misuse is given, thus risking potential exploitation and 

restriction on the freedom of expression. State regulation is further justified for the purpose 

of ‘national security interests and national integrity.'549  Furthermore, the Regulatory Authority 

operates under government control and is not an independent body; nor is it ‘established by 

open and democratic process.’550 The 2003 Joint Declaration issued by the UN Special 

Rapporteur on Freedom of Expression, the OAS Special Rapporteur on Freedom of 

Expression and the OSCE Special Representative on Freedom of Media underscored the 

importance that regulatory powers ‘be protected against interference, particularly of a political 

or economic nature.’551 Article 19’s report ‘Access to the Airwaves: Principles on Freedom of 

Expression and Broadcast Regulation’ emphasizes that the ‘institutional autonomy and 

independence of broadcast and/or telecommunications [regulatory bodies] should be 

guaranteed and protected by law.’552 The 2016 Law is further problematic in its licensing 

protocol. The government instituted excessive licensing requirements, requiring ‘government 

licenses in order to provide any electronic communications service.’553 The government is 

able to revoke licenses for reasons like ‘supporting’ or being ‘engaged in’ activities which 

amount to ‘treason.’554 This is particularly concerning considering the history of the Rwandan 

Genocide. Government monopoly of broadcasting communications, particularly radio, 

inhibited the formation of diverse media outlets and exacerbated incitements to murder and 

genocide. Therefore, the lack of an independent Regulatory Authority and the continued 

Government control of broadcasting reveals the failure to reform key platforms of expression 

inherent to the maintenance of the Rwandan people’s right to freedom of expression.  

 

5.7 Judicial decisions regarding hate speech in Rwanda 

5.7.1 African Court on Human and Peoples’ Rights 

5.7.1.1 INGABIRE VICTOIRE UMUHOZA v. REPUBLIC OF RWANDA 

232. In November 2017, the African Court on Human and Peoples’ Rights released their 

judgement on the landmark case, Ingabire Victoire Umuhoza v. The Republic of Rwanda (2017).555 The 

court held 'that certain aspects of the right to a fair trial (presumption of innocence and illegal 
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searches) and the right to freedom of expression under the African Charter on Human and Peoples’ 

Rights and … [the ICCPR] had been violated by the Republic of Rwanda…'556 The applicant of 

the case, Ms. Ingabire, formed the Rwandan political party Forces Democratiques Unifees (FDU 

Inkingi) in 2000, after she became the leader of another political party, Rassemblement Républicain 

pour la Démocratie au Rwanda (RDR). FDU Inkingi formed through the merger between RDR and 

two other opposition parties.557 The applicant had critiqued the Rwandan government several 

times, most notably in January 2010 when the Ms. Ingabire returned to Rwanda after 17 years. 

During a speech at the Genocide Memorial in Kigali, Ms. Ingabire critiqued the Gacaca court 

system among other government institutions, while 'lamenting the lack of recognition for the 

Hutus' who were killed during the genocide.558 The applicant had returned to Rwanda with the 

intention of contributing to nation building and registering her political party, FDU Inkingi, in 

order to run for election.559 Before she was able to register, Ms. Ingabire was arrested on 10 

February 2010. She was accused of the following: 

i. The crime of spreading the ideology of genocide provided and punishable 

under Law N° 18/2008 of 23 July 2008; 

ii. Aiding and abetting terrorism provided for and punishable under Law N° 

45/2008 of 9 September 2008;  

iii. Sectarianism and divisionism provided and punishable under Law N° 

47/2001 of 18 December 2001; and  

iv. Undermining the internal security of a State, spreading rumours which 

may incite the population against political authorities and mount the citizens 

against one another provided and punishable under Law N° 21/77 of 18 

August 1997.  

v. Establishment of an armed branch of a rebel movement provided and 

punishable under Article 163 of Law N° 21/77 of 18 August 1997.  

vi. Attempted recourse to terrorism, armed force and any form of violence 

to destabilise established authority and violate constitutional principles 

contrary to Articles 21, 22, 24 and 164 of Law N° 21/77 of 18 August 1997.560  
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233. On 30 October 2012, the High Court of Rwanda sentenced Ms. Ingabire to 8 years 

imprisonment for the crime of conspiring to 'harm the existing authority and the constitutional 

principles using terrorism, armed violence or any type of violence' (Article 165 of Law No 21/77 

1977 Penal Code of Rwanda);561 she was additionally convicted of 'grossly minimising the genocide' 

under Article 4 of Law No 33 Bis/2003.562  Her sentence was later increased to 15 years by the 

Supreme Court of Rwanda.563 The case, which was then brought to the African Court of Human 

and Peoples’ Rights, illuminates Rwanda’s restrictions of the right to freedom of expression, 

particularly those who may criticise or interrogate the political power structure. The applicant 

alleged that she suffered violations of her rights under the following: 

i. Articles 1, 7, 10 and 11, 18 and 19 of the Universal Declaration of Human Rights;  

ii. Articles 7 3, 9 and 15 of the African Charter on Human and Peoples’ Rights; and  

iii. Articles 7, 14, 15, 18 and 19 of the International Covenant on Civil and Political 

Rights.564 

234. The prosecution argued that the applicant should have been convicted of the crime of 

creating an armed group, intending to carry out an armed attack.565 They also argued that the 

applicant should be convicted of intentionally spreading rumours with the 'intent to incite the 

population against the existing authorities.'566 The Supreme Court of Rwanda had ruled in 2013 

that the applicant was 'guilty of conspiracy to undermine the Government and the Constitution, 

through acts of terrorism, war or other violent means, of downplaying genocide, of spreading 

rumours with the intent to incite the population against existing authorities.'567 The Supreme Court 

used a newly enacted law, Law No. 84/2013 to charge her with repression of the ideology of the 

crime of genocide.568  

 

235. The African Court of Human and Peoples’ Rights ruled that the applicant’s statements did 

not deny or minimise the Rwandan genocide, or reduce the genocide against the Tutsis. The Court 

emphasised the need for a 'higher tolerance' for political speech; they also held that speech which 
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offends or discredits is not necessarily a threat to public order or State security-- of which the Court 

found no evidence.569 

 

236. This case illustrates the instrumentalisation of the crime of genocide ideology to suppress 

political opposition and dissent. Between 2003 and 2008, four parliamentary commissions 

investigated alleged incidents of 'divisionism' and 'genocide ideology;' these commissions instituted 

an expansive interpretation of 'divisionism' and 'genocide ideology.'570 Amnesty International wrote 

(2013) that these expansive interpretations posed a potential violation of the right to freedom of 

expression in international law.571 In fact, the first commission called for the dissolution of the 

strongest opposition party.572 According to the commission, divisionism includes 'opposition to 

government policies.'573 

236.1. Conclusion 

237. The memory and trauma of the Rwandan genocide is embedded in all aspects of the Rwandan 

legal system. As Rwanda continues to develop, the relationship between freedom of 

expression and politics remains a haunting reminder of the 800,000 lives lost. Rwanda must 

address the political weaponisation of hate speech provisions to undermine and suppress 

freedom of expression. More importantly, weaponising the memory of the genocide produces 

harmful circumstances and provisions which fail to meet international standards on the 

prevention of incitement of discrimination and the protection of freedom of expression. The 

balance between freedom of expression and the prevention of incitement remains a site of 

inquiry for Rwanda despite the recent progress made in Ingabire Victoire Umuhoza v. Republic of 

Rwanda574 (2017). The excessive restrictions on hate speech have legally facilitated the 

government’s crackdown on journalists, political dissidents and human rights defenders— 

many of which have had to flee Rwanda. Such consequences may lead to further instability if 

elections continue to be conducted under circumstances of censorship and suppression. The 

violence directed towards journalists of non-state media organisations and the rampant 

political repression echo the violent tactics which previously led to incitement and execution 

of violence in Rwanda. Thereby, Rwanda must grapple with building resilient legal strategies 

which prioritize human rights, whilst creating modes of restraining political power.  
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VI. CROSS CUTTING ISSUES 

1. Defining hate speech  

Our first cross-cutting issue, the definition of hate speech, emerges at both the international and 

domestic level. The tensions between hate speech and freedom of expression manifest across 

international and domestic legal provisions. In defining hate speech through standards of freedom 

of expression, the challenging balance between both seeps down from international covenants into 

the domestic legislations of Colombia, India, Rwanda, and Kenya. International standards do not 

explicitly define hate speech. As discussed in Section II), international covenants implicitly define 

hate speech through freedom of expression. As illustrated throughout our case studies across all 

four States, domestic legislation on this issue is contextually specific to each country’s political and 

social exigencies. The difficulties of defining hate speech have generated vague, overly broad, and 

dangerous provisions which impede freedom of expression. For example, hate speech provisions 

in Rwanda (Section V(5)) frequently reference ‘genocide ideology’ and the criminalisation of 

statements which threaten ‘national integrity.’  Such references are not well defined and have 

resulted in the imprisonment of political opponents and violence against politically dissident 

journalists. Vague and broad definitions of hate speech risk exploitation by the government or 

other actors to silence, censor, or harm vulnerable or minority communities.  

 

2. Weaponisation of legal provisions 

The second cross-cutting issue, the weaponisation of legal provisions, emerges in two dominant 

ways. The first is the weaponisation of hate speech provisions by States in order to limit freedom 

of expression. The second is the weaponisation of freedom of expression provisions to allow hate 

speech. In both cases, government actors weaponise vague and overly broad laws to bolster their 

political influence and monopoly in elections and media propaganda. All four countries, for 

example, have problematic defamation laws which criminalise political dissent. In both Kenya 

(Section V(4)) and Rwanda (Section (V)5), hate speech provisions were used to impede fair and 

open elections. In the second case, the Government of India has used freedom of expression 

provisions to legitimise its dissemination of hate speech (Section V(3)). Similarly, Colombia’s 

government and guerrilla groups frequently disseminate hate speech in order to exploit social 

divisions for political or militaristic goals. Moreover, in all four case studies, elections proved to be 

a trigger for hate speech and/or the limitation of freedom of expression. In Rwanda, political 

cartoons of the president are still deemed illegal. In Colombia, female and indigenous political 

candidates and journalists are frequently the subject of hate speech, which has resulted in their 
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murder (See Section V(2.1) and V(2.5)). Little has been done to prevent the incitement of violence 

against minority political candidates.  

 

3. Hate speech, vulnerable communities, and historical legacies  

Our third cross-cutting issue addresses the parallels among hate speech, historical legacies, and the 

targeting of vulnerable or politically dissident communities. Hate speech is largely a manifestation 

or symptom of larger divisions, prejudices and grievances within local and state-wide communities. 

The content and the context of the speech are fundamental in determining its qualification as ‘hate 

speech’. Every state has the legal sanction for hate speech tailored to the specific context. In all 

four case studies, hate speech manifests along colonial, gendered, racial, and class-based axes of 

oppression. For example, the genocide in Rwanda operated through the colonial ethnicisation of 

Rwandans into Hutu and Tutsi groups (Section V(5)). In Kenya, much of the tribal conflict was 

similarly exacerbated and created via colonial rule; hate speech remains a key weapon of such 

conflicts (Section V(4)). Hate speech laws in India are influenced by the historic cast based 

marginalisation of the Dalits and the communal disharmony between Hindus and Muslims (Section 

V(2)).  In Colombia, hate speech is deeply racialised and gendered, moreover current issues in 

Venezuela are provoking new waves of hate speech against the Venezuelan refugees in Colombia 

(Section V(2.1)). Hate speech provisions typically fail to be enacted equitably to protect the most 

vulnerable or marginalised.  

 

4. Media, digital spaces and hate speech 

Technological advancements and the proliferation of social media have drastically altered 

the exchange of information, particularly as it relates to freedom of expression and the prevention 

of incitement to hatred. As more individuals gain access to media and technology, cyberspace 

becomes an additional platform for dialogue and civil society engagement. However, such 

platforms have been weaponised to algorithmically replicate systematic forms of prejudice whilst 

suppressing free speech. For example, States like India have instituted internet blackouts, while 

Rwanda has granted itself the power to regulate and censor all ICT through licensing and 

takedowns. Under the guise of preventing hate speech, governments have instituted surveillance 

measures particularly during elections and periods of political instability. Hate speech provisions 

have also been used to undermine freedom of speech and media for journalists who are typically 

politically dissident. This is particularly prevalent in Colombia (Section V(2.1) and V(2.5)) and 

Rwanda (Section V(5)). 
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Digital spaces such as social media and online platforms are transforming the medium of 

hate speech and challenging the dimensions of freedom of expression too. With the spread in 

access to the internet, more people are getting involved in hate speech and new groups are being 

targeted. Legal debates have arisen in regards to the regulation of hate speech and protection of 

freedom of expression in social media. Big corporations such as Google and Facebook have been 

undergoing negotiations with countries to allocate responsibilities on this issue (Section V(2.6)). 

The last decade has seen new legal mechanisms for addressing online hate speech being developed. 
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VII. PRINCIPLES FOR ADDRESSING HATE SPEECH   

With the previous section in mind, we have tried to directly address the mentioned cross cutting-

issues by creating four principles. Through the use of affirmative statements, these principles show 

how preventing and regulating hate speech and the incitement to hatred is not about making 

restrictions, but rather it is about creating harmony between freedom of expression and the 

prevention of statements that incite hatred, marginalisation and discrimination. 

1. Enabling universal protection through legal and policy frameworks 

As illustrated in cross-cutting issue 1 and 2, hate speech is broadly defined by international legal 

instruments due to the nature of the concept. For its effective use, States should legally regulate it 

contextually within the boundaries of domestic law. This contextualisation of the laws of hate 

speech should be consistent with international standards and treaty obligations for the right to 

freedom of expression. Therefore, all States should ratify and adopt the ICCPR and ICERD, as 

well as the applicable regional mechanisms available in relation to freedom of expression, hate 

speech and incitement to hatred and adapt or repeal inconsistent national legislation accordingly. 

 

2.  Promoting cooperation across all levels of society 

As illustrated throughout all cross-cutting issues, the prevention of hate speech is a responsibility 

of all. Different groups in society should support the state and hold responsibilities accordingly for 

an effective prevention of incitement to hatred and division. With this in mind, all states should 

hold accountable: 

a. State actors and politicians - All states should ensure that these groups to be responsible 

for the adoption of appropriate legislation (see principle 1), ensuring its fair enforcement 

without abuse and exploitation of vulnerable groups and avoiding the utilisation of hate 

speech as a tool during elections and other political matters.  

b. The media - All states should ensure that their laws regulate the utilisation of hate speech 

and incitement to hatred in broadcasting and the media as tools to divide communities and 

that also protect these spaces for the democratic participation of society. 

c. Civil society (grassroots, national and international NGOs) and the public - All states 

should address hate speech and incitement through supporting and providing the platforms 

for civil society and the public to create alternative mechanisms, campaigns, preventive 

tools, community bonding and victims support and guidance to cooperate with States in 

addressing hate speech. 
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d. Education - All states should incorporate and embed in their education tools for addressing 

hate speech and incitement to hatred through raising awareness and teaching society about 

freedom of expression, hate speech and the mechanisms to prevent, condemn and use their 

legal rights in cases of incitement to hatred. Moreover, States should ensure the 

incorporation of engaging historical legacy teaching (such as colonialism) and its impact on 

gender, race and class characteristics in society to build and strengthen communities and 

prevent discrimination and prejudice. 

 

3. Enhance mechanisms for redress  

 

a. The States should develop and strengthen clear and independent mechanisms for 

monitoring, investigating, sanctioning/prosecuting incidence of hate speech and 

incitement. 

b. The States should take steps for capacity building measures to develop the ability 

of government officials, individuals and of society to identify hate speech and 

efficiently react to and address incitement to hatred. This could be achieved by 

public education (as explained in principle 3.d), promotion of tolerance and counter 

speech. Judges and prosecutors should be trained to apply the ‘six-part threshold 

test’ and the ‘clear and present danger test’ while dealing with the cases of hate 

speech before ordering any coercive action. 

c. States should look at hate speech beyond the rigours of criminal law and establish 

procedures to counter hate speech through non-punitive measures. Hate speech as 

a civil wrong will afford resolution by apology, conciliation, correction or damages 

and also allow the use of alternative dispute resolution methods like victim-

offender mediation, victim-offender panels, victim assistance programs, 

community crime prevention programmes, community service, plea bargaining.  

Non-punitive measures would serve twin purposes. On the one hand, civil 

proceedings would require a lower standard of proof i.e. ‘balance of convenience’ 

eschewing the strict standard of criminal trial i.e. ‘proof beyond reasonable doubt’, 

therefore, enabling effective and desirable resolution. On the other hand, non-

punitive measures would afford a degree of protection from the abuse of penal 

procedures which often results in loss of civil liberties.  
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4.  Regulating ICT responsibilities and harmonising freedom of expression and 

prevention of incitement to hatred in the media  

As illustrated in cross-cutting issue 4, hate speech has spread to new media through technological 

advancement. This brings with it the necessity to regulate and divide responsibilities for addressing 

hate speech and creating a harmony between freedom of expression and the prevention of 

incitement to hatred in the media. All states should understand and respect the importance of the 

right to privacy, in this case in the use of ICT, and not violate it while ensuring that hate speech is 

prevented, detected and tackled. State officials and politicians should ensure these platforms are 

not weaponised as a tool of electoral discourses that incite hatred in their political campaigns. 

Moreover, all states should ensure that these platforms are opened for dialogues in society, bringing 

communities together and encouraging democratic processes without censorship and blackouts. 

With new challenges appearing with the spread of hate speech in social media and ICT in general 

in recent years, all states (as mentioned in principle 3.b) should develop independent frameworks 

for addressing and regulating incitement to hatred. In addition, international debates with 

corporations and the involved actors should continue to define the division of responsibilities in 

the spread of social media hatred and develop the law and solving mechanisms accordingly. 

 

 

 

 

 

 

 

 

 

  



  112 

BIBLIOGRAPHY 

Primary Sources 
Legislations 

Columbia 

• Government of Colombia, ‘Anti-discrimination Law 1482/2011’ (2011) 
• Government of Colombia, ‘Anti-discrimination Law 1752/2015’ (2015) 
• Inter-American Press Association, 'Declaration of Salta: Declaration of Principles on 

Freedom of Expression in the Digital Era' (2018) 
• The Constitution of Colombia 1991 

United Kingdom 

• Communications Act 2003 
• Communications Act 2003 
• Crime and Disorder Act 1998 
• Data Protection Act 1998 
• Disability Discrimination Act 1995 
• Education (No. 2) Act 1986 
• Enterprise Act 2002 
• Equality Act 2010 
• Fairness Code 2017 
• Human Rights Act 1998 
• Malicious Communications Act 1988 
• Ofcom Broadcasting Code of 1996 
• Person Act 1861 
• Protection of Harassment Act 1997 
• Public Order Act 1986 
• Race Relations Act 1965 
• Race Relations Act 1976 
• Sex Discrimination Act 1975 
• Standards Code 2017 
• The UK Code of Broadcast Advertising 2010 
• The UK code of Non-Broadcast Advertising and Direct & Promotional Marketing 2010 

India 

• Certification Guidelines issued in exercise of the powers conferred by sub-section (2) 
of section 5B of the Cinematograph Act 
<https://www.cbfcindia.gov.in/main/guidelines.html> accessed 10 December 2019 

• The Cable Television Networks (Regulation) Act 1995 
• The Cable Television Networks Rules 1994 
• The Cinematograph Act 1952 
• The Code of Criminal Procedure 197 
• The Constitution of India 1950 
• The Indian Penal Code 1860 
• The Information Technology (Amendment) Act 2008 



  113 

• The Information Technology Act 2000 
• The National Security Act 1980 
• The Protection of Civil Rights Act 1955 
• The Religious Institutions (Prevention of Misuse) Act 1988 
• The Representation of the People Act 1951 
• The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 1989 

Kenya 

• Constitution of Kenya 2010 
• Kenya Information and Communication (Amendment) Act 2013 
• Media Act 2007 
• Media Council Act 2012 
• National Cohesion and Integration Act 2008 
• Penal Code of Rwanda 2009 
• Penal Code of Rwanda 2012 

Rwanda 

• Law No 44/2001 (11 November 2001) 
• Law No 18/2008 (23 July 2008) 
• Law No 18/2010 (17 May 2010) 
• Law No 02/2013 (11 March 2013) 
• Law No 26/2016 (27 June 2016) 
• Penal Code of Rwanda (1977) 
• Penal Code of Rwanda (2008) 
• Penal Code of Rwanda (2018) 

Case Laws  
Colombia 

• [2011] C-091/17 Miguel Santiago Guevara Araos, Julián Hernando Barragán Pedraza 
and Pedro Daniel Contreras Jordán v. Colombia (Constitutional Court of Colombia) 

• [2011] Sentence C-442/11 (Constitutional Court of Colombia) 
• [2016] Sentence T-500/16 (Constitutional Court of Colombia) 
• [2018] T-102/19 Karen Lorena Páez Escorcia V Lina Gómez Ospino (Constitutional 

Court of Colombia) 
• Constitutional Court of Colombia (Fifth Constitutional Review Chamber), Ruling T-

787/04 of 18 August 2004 

India 

• Babu Rao Patel v State of Delhi (1980) 2 SCC 402 
• Babulal Parate v State of Maharashtra (1961) 3 SCR 423 
• Chintaman Rao v State of MP AIR 1951 SC 118 
• Dr Ramesh Yeshwant Prabhoo v Prabhakar Kashinath Kunte (1996) 1 SCC 130 
• Ebrahim Suleiman Sait v M.C. Muhammad 1980 SCR (1) 1148 
• Kedar Nath Singh v State of Bihar AIR 1962 SC 955 



  114 

• Madhu Limaye v Sub-Divisional Magistrate, Monghyr (1971) 2 SCR 711 
• Manohar Lal Sharma v Sanjay Leela Bhansali  (2018) 18 SCC 2017 
• Mukong v Cameroon, Communication No. 458/1991, UN Human Rights Committee 

(HRC) 21 July 1994 
• Peoples’ Union for Civil Liberties v Union of India and Ors M.A. No. 3220/2018 in 

W.P. (Crl.) No.199/2013  
• Pravasi Bhalai Sangathan v Union of India & Ors (2014) 11 SCC 477 
• R.A.V. v City of St. Paul [120 L Ed 2d] 
• Rajender Singh Pathania v. State (NCT of Delhi) (2011) 13 SCC 329 
• Ramesh v Union of India (1988) 1 SCC 668 
• Ramji Lal Modi v State of UP AIR 1957 SC 620 
• Ramlila Maidan Incident v. Home Secretary, Union of India (2012) 5 SCC 1 
• S. Rangarajan v Jagjivan Ram (1989) 2 SCC 574 
• Shreya Singhal v Union of India (2015) 5 SCC 1 
• Sri Baragur Ramachandrappa & Ors vs State of Karnataka & Ors (2007) 5 SCC 11 
• State of Madras v V.G. Row 1952 AIR 196 
• State of Uttar Pradesh v Lalai Singh Yadav 1977 AIR 202 
• Subhash Kashinath Mahajan v State of Maharashtra & Anr (2018) 6 SCC 454 
• Union of India v State of Maharashtra Review Petition (Crl.) No. 228 of 2018 
• Ziyauddin Bukhari v Brijmohan Mehra (1976) 2 SCC 17 

Kenya 

• Alan Wadi Okengo v Republic of Kenya [2015] HC 1, [2015] eKLR 
<http://kenyalaw.org/caselaw/cases/view/111378> accessed 14 January 2020 

• Okiya Omtata Okoiti v Attorney General & Another [2018] HC 385,  [2018] eKLR 
<http://kenyalaw.org/caselaw/cases/view/166562/> accessed on 8 December 2019 

• Robert Alai v The Hon Attorney General and Another [2016] HC 174, [2016] eKLR 
<http://kenyalaw.org/caselaw/cases/view/135467/> accessed on 8 December 2017 

Rwanda 

• Ingabire Victoire Umuhoza v. The Republic of Rwanda (Summary of the Facts) 
AfCHPR-No. 003/2014 (24 November 2017) 

• Lohe Issa Konate v. Burkina Faso (Judgement) AfCHPR- No. 004-2013 (5 December 
2014) 

• Mugesera v Minister of Citizenship and Immigration [1996], CA QML-95-00171 at 42, 
55-56 (I.R.B (6 November 1998), M96-10465, M96-10466 (I.R.B. (App. Div.)) 

Other Jurisdictions 

• Beauharnais v Illinois [96 L Ed 919] 
• Brandenburg v Ohio [23 L Ed 2d 430] 
• Delfi AS v Estonia Application no. 64569/09 (2015) 
• The Prosecutor v. Akayesu (Judgement) ICTR-96-4 (1 June 2001) 
• The Prosecutor v. Ferdinand Nahimana et al (Judgement and Sentence) ICTR-99-52-T 

(3 December 2003) 



  115 

• The Prosecutor v. Georges Ruggiu (Judgement and Sentence), ICTR-97-32-I (1 June 
2000) 

 
International Treaties and Conventions  

• African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into 
force 21 October 1986) (1982) 21 ILM 58 

• American Convention on Human Rights "Pact of San Jose" OAS Treaty Series No. 36, 
1144 U.N.T.S. 123, entered into force July 18, 1978, reprinted in Basic Documents 
Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/II.82 doc.6 
rev.1 at 25 (1992). 

• Convention for the Protection of Human Rights and Fundamental Freedoms 
(European Convention on Human Rights, as amended) 

• Convention on the Rights of Persons with Disabilities (Adopted on 24 January 2007) 
A/RES/61/106 

• Convention on the Rights of the Child (Adopted on 20 November 1989, entered into 
force 2 September 1990) UN, Treaty Series, vol. 1577, 3 

• International Convention on the Elimination of All Forms of Racial Discrimination 
(adopted and opened for signature on 21 December 1965, entered into force 4 January 
1969) UN, Treaty Series, vol. 660, 195 

• International Convention on the Protection of the Rights of All Migrant Workers and 
Members of their Families, (Adopted on 18 December 1990) A/RES/45/158 

• International Covenant on Civil and Political Rights (adopted 16 December 1966, 
entered into force 23 March 1976) 999 UNTS 171  

• Rome Statute of the International Criminal Court (last amended 2010) (opened for 
signature 17 July 1998, entered into force 1 July 2002) 2187 UNTS 3 

• Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 
A(III)  

Soft Law 

• Annual report of the United Nations High Commissioner for Human Rights, 
A/HRC/22/17/Add.4 <https://undocs.org/en/A/HRC/22/17/Add.4> accessed 25 
October 2019 

• OHCHR, ‘Fact Sheet No. 2 (Rev.1), The International Bill of Human Rights’ (June 
1996) No. 2 (Rev.1) 

• OHCHR, ‘Joint Declaration on Freedom of Expression and responses to conflict 
situations’  (OHCHR, 4 May 2015) 
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=159
21> accessed 29 January 2020 

• OHCHR, ‘Rabat Plan of Action on the prohibition of advocacy of national, racial or 
religious hatred that constitutes incitement to discrimination, hostility or violence’ (UN 
OHCHR, 2013) 
<https://www.ohchr.org/EN/Issues/FreedomReligion/Pages/RabatPlanOfAction.a
spx> accessed 11 November 2019 

• UN CERD ‘Reports submitted by States parties under article 9 of the Convention’ 9 
(2010) CERD/C/RWA/13-17 



  116 

• UN CERD, Concluding Observations, Belarus, 10 December 
2004, CERD/C/65/CO/2 <https://www.refworld.org/docid/42d264234.html> 
accessed 6 November 2019 

• UN Committee for the Elimination of Discrimination, ‘General recommendation No 
35’ in ‘Combating racist hate speech’ (26 September 2013) CERD/C/GC/35  

• UN Committee for the Elimination of Discrimination, ‘General recommendation No 
15’ in ‘On article 4 of the Convention’ 1993  

• UN Committee for the Elimination of Discrimination, ‘General recommendation No 
7’ in ‘Relating to the implementation of article 4’ 1985 UN Doc A/40/18  

• UN Committee on the Elimination of Racial Discrimination, ‘Concluding 
Observations’ in ‘Considering Reports Submitted by States Parties Under Article 9 of 
the Convention’, (10 December 2004)  CERD/C/65/CO/2 
<https://www.refworld.org/docid/42d264234.html> accessed 6 November 2019 

• UN Doc Official Records, 86th meeting (Greece) 
• UN Doc Official Records, 87th Meeting (Poland) 
• UN Human Rights Committee, ‘CCPR General Comment No. 11: Article 20 

Prohibition of Propaganda for War and Inciting National, Racial or Religious Hatred’ 
(29 July 1983) 

• UN Human Rights Committee, ‘General comment no. 34, Article 19, Freedoms of 
opinion and expression’ (12 September 2011) UN Doc CCPR/C/GC/34 

• UN Human Rights Committee, ‘Mukong v. Cameroon, Communication No. 458/1991’ 
(10 August 1994) UN Doc CCPR/C/51/D/458/1991 

• UN Residual Mechanism for Criminal Tribunals, ‘Three Media Leaders Convicted for 
Genocide’ (United Nations, 3 December 2013) 
<https://unictr.irmct.org/en/news/three-media-leaders-convicted-genocide> 
accessed 10 December 2019 

• UN Treaty Collection, ‘Status of Chapter IV Human Rights: International Covenant on 
Civil and Political Rights’ 
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
4&chapter=4&clang=_en> accessed on 4 December 2019 

• UN Treaty Collection, ‘Status of Chapter IV Human Rights: International Convention 
on the Elimination of All Forms of Racial Discrimination’ 
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
2&chapter=4&clang=_en> accessed on 4 December 2019 

• UN, 'Outreach programme on the Rwanda Genocide and the United Nations ' (United 
Nations, March 2014) 
<https://www.un.org/en/preventgenocide/rwanda/supporting-survivors.shtml> 
accessed 10 December 2019  

• UN, ‘UN Strategy and Plan of Action on Hate Speech’ (18 June 2019)  
• UNCERD, ‘Mohammed Hassan Gelle v. Denmark, Communication No. 34/2004’ 

(2006) U.N. Doc. CERD/C/68/D/34/2004. 
• UNESC ‘Extrajudicial, summary or arbitrary executions, Addendum, Report by Mr. 

B.W. Ndiaye, Special Rapporteur, on his mission to Rwanda from 9 to 17 April 1993’ 
(11 August 1993) UN Doc E/CN 4/1997/7 

• UNGA, ‘Report of the United Nations High Commissioner for Human Rights on the 
expert workshops on the incitement to national, racial or religious hatred’ (11 January 
2013) A/HRC/22/17 

• UNHRC, ‘The European Commission Against Racism and Intolerance  Report of the 
United Nations High Commissioner for Human Rights on the expert workshops on the 



  117 

prohibition of incitement to national, racial or religious hatred’ ((Rabat Plan of Action) 
(11 January 2013) UN Doc A/HRC/22/17/Add.4 

• UNSC ‘Report of the Independent Inquiry into the actions of the United Nations 
during the 1994 Genocide in Rwanda’  S/1999/1257 

Books, Articles and Reports 

•      Adar K, ‘The Internal and External Contexts of Human Rights Practice in Kenya’ 
(2004) 4 (1) African Sociological Review 75 

•      Article 19, ‘The Camden Principles on Freedom of Expression and Equity’ [2009] 
Article 19 

•      Article 19, Towards an interpretation of article 20 of the ICCPR: Thresholds for the prohibition of 
incitement to hatred Work in Progress (8-9 February 2010). 
<https://www.ohchr.org/Documents/Issues/Expression/ICCPR/Vienna/CRP7Call
amard.pdf> accessed 30 January 2019 

•      Bhatia G, ‘The First Line of Defence’ (2019) Indian Constitutional Law and 
Philosophy <https://indconlawphil.wordpress.com/2019/02/20/the-first-line-of-
defence/>    accessed 30 January 2020 

•      Bhatia G, Offend, Shock, or Disturb: Free Speech under the Indian Constitution (Oxford 
University Press, 2016) 

•      Brown A and Sinclair A, The Politics of Hate Speech Laws (Routledge 2020) 

•      Coliver S, ‘Hate Speech Laws: Do they Work?’ in Coliver S, Boyle K and D'Souza F 
eds. Striking a Balance:  Hate Speech, Freedom of Expression and Non-discrimination (Article 
19, International Centre Against Censorship Human Rights Centre, University of 
Sussex, 1992) 

•      Coliver S, Boyle K and D'Souza F eds., Striking a Balance:  Hate Speech, Freedom of 
Expression and Non-discrimination (Article 19, International Centre Against Censorship 
Human Rights Centre, University of Sussex, 1992) 

•      Dhavan R, ‘Harassing Husain: Uses and Abuses of the Law of Hate Speech’ (2007) 35 
Social Scientist 16 

•      Doudou Diene, ‘Study of the prohibition of incitement to national, racial, or religious 
hatred in Africa’ (OHCHR, 2011) 
<https://www.ohchr.org/Documents/Issues/Expression/ICCPR/Nairobi/NairobiS
tudyE.pdf? accessed 30 January 2020 

•      Farrior S, ‘Molding The Matrix: The Historical and Theoretical Foundations of 
International Law Concerning Hate Speech’  (1996) 14.1 Berkeley Journal of 
International Law 8 

•      Faustin M, 'Preventing Genocide by Fighting Against Hate Speech' (March 2016) 4(3) 
International Journal of Advanced Research 

•      G. Noorani, ‘Hate Speech and Free Speech’ (1992) 27:46  Economic and Political 
Weekly 2456 



  118 

•      Ghai Y and Ghai J, ‘The Contribution of the South African Constitution to Kenya's 
Constitution” in Rosalind Dixon and Theunis Roux (eds), Constitutional Triumphs, 
Constitutional Disappointments: A Critical Assessment of the 1996 South African Constitution's 
Local and International Influence(Cambridge University Press 2018)  

•      Heinze E, ‘Viewpoint Absolutism and Hate Speech’ 69.4 The Modern Law Review 
(2006) 544 

•      Kenya National Commission on Human Rights, ‘Alternative Report to the Committee 
on the Elimination of All Forms of Racial Discrimination’ (2017) Kenya National 
Commission on Human Rights 5 

•      Kenya National Commission on Human Rights, ‘On the Brink of the Precipice: A 
Human Rights Account of Kenya’s Post 2007 Election Violence’ [2008] 
< https://www.icc-cpi.int/RelatedRecords/CR2011_12124.PDF> accessed 7 
November 2019  

•      Kenya National Commission on Human Rights, ‘Realisation of the National Values 
and Principles of Governance and Fulfilment of Kenya’s International Obligations for 
the Period 2013-2017: Jubilee Government Scorecard’ (2017) Kenya National 
Commission on Human Rights 12  

•      Law Commission of India, Hate Speech (Report No. 67, 2017) (March 2017) 
•      Lower M and Hauschildt T, 'The Media as a Tool of War: Propaganda in the Rwandan 

Genocide' (May 2014) 2(1) Human Rights and Conflict Resolution 
•      Manfred Nowak U.N. Covenant on Civil and Political Rights, CCPR Commentary (N P 

Engel Publisher, 1993) 468 
•      Mbori H, ‘Ingabire Victoire Umuhoza v. The Republic of Rwanda’ (2018) 112(4) AJIL 
•      McGonagle T, ‘International and European legal standards for combating racist 

expression: selected current conundrums’ (Expert seminar: Combating Racism while 
Respecting Freedom of Expression, Strasbourg, 16-17 November 2006) 
<https://www.ivir.nl/publicaties/download/Proceedings_ECRI_2007.pdf > 
accessed 31 January 2020 

•      Murunga G and others, Kenya: the struggle for a new constitutional order’ (Zed Books 2014 
•      Narrain S, ‘Unpacking the Law Commission’s Hate Speech Report’ (2017) Socio-Legal 

Review <https://www.sociolegalreview.com/post/unpacking-the-law-commission-s-
hate-speech-report> accessed 29 January 2020 

•      Nyabola N, ‘Digital Democracy, Analogue Politics: How the Internet Era is 
Transforming Politics in Kenya’ (Zed books 2018)  

•      Partsch K J, “Freedom of Conscience and Expression, and Political Freedoms”, in 
Louis Henkin, eds, The International Bill of Rights: The Covenant on Civil and Political 
Rights (New York, Columbia University Press, 1981) 

•      Schabas W, 'Hate Speech in Rwanda: The Roadd to Genocide' (2000) 46 McGill L J 
•      Sekhri A and Gupta A, ‘Section 66A and other legal zombies’ 2018 IFF Research 

Series Working Paper No. 2 < https://globalfreedomofexpression.columbia.edu/wp-
content/uploads/2015/06/Sec.-66A-and-Other-Legal-Zombies.pdf > accessed 10 
December 2019 

•      Southall R, ‘Ndung’u Report Summary’ (2005) 32 Review of African Political 
Economy 142. 



  119 

•      Thornberry P, The International Convention on the Elimination of All Forms of Racial 
Discrimination: A Commentary (Oxford Commentaries on International Law 2016) 

•      Viljoen F, ‘Hate speech in Rwanda as a Test Case for International Human Rights 
Law’ (2005) 38 The Comparative and International Law Journal of Southern Africa 

•      Yadav A, ‘Countering Hate Speech in India: Looking for answers beyond the Law’ 
(2018) II ILI Law Review <http://ili.ac.in/pdf/csi.pdf> accessed 10 December 2019 

 
Secondary Sources 

• ‘13 infamous cases in which Section 66A was misused’ India Today (New Delhi, 24 March 
2015) <https://www.indiatoday.in/india/story/section-66a-cases-how-it-curbed-
245739-2015-03-24> accessed 10 December 2019 

• ‘3 booked for cow smuggling under National Security Act in Congress-ruled MP’ India 
Today (New Delhi, 06 February 2019) < https://www.indiatoday.in/india/story/nsa-
against-3-men-accused-of-cow-slaughter-in-congress-ruled-madhya-pradesh-1449193-
2019-02-06> accessed 10 December 2019 

• ‘Da Vinci code faces further ban’, BBC (South Asia, 3 June 2006) 
<http://news.bbc.co.uk/1/hi/world/south_asia/5043934.stm> accessed 29 January 
2020 

• ‘Farmers Rights Activist Akhil Gogoi arrested under National Security Act’ The Wire 
(New Delhi, 26 September 2016) < https://thewire.in/politics/assam-farmers-rights-
activist-akhil-gogoi-arrested-under-national-security-act >  accessed 10 December 2019 

• ‘Freedom in the World: Colombia 2019 Report' (Freedomhouse.org, 2019) 
<https://freedomhouse.org/report/freedom-world/2018/colombia> accessed 3 
November 2019 

• ‘Government Requests to Remove Content: Google Transparency Report’ (Google, Jan 
2009-Jun 2019) <https://transparencyreport.google.com/government-removals/by-
country/GB >  accessed 25 January 2020 

• ‘India woman arrested over Facebook post in “shock”’, BBC (India, 20 November 
2012) <https://www.bbc.co.uk/news/world-asia-india-20405457> accessed 29 
January 2020 

• ‘MOE, Discurso De Intolerancia' (Moe.org.co, 2018) <https://moe.org.co/wp-
content/uploads/2018/04/Informe_Intolerancia_MOE_Publicado-1.pdf> accessed 
10 December 2019 

• ‘UNESCO Demands Investigation into Murder of Efigenia Vasquez’ Telesur (2017) 
<https://www.telesurtv.net/english/news/UNESCODemands-Investigation-into-
Murder-of-EfigeniaVasquez-20171019-0001.html> accessed 29 October 2019 

• ‘Yogi Adityanath govt orders withdrawal of case against Yogi Adityanath, others’ India 
Today (New Delhi 27 December 2017) <https://www.indiatoday.in/india/story/yogi-
adityanath-case-withdrawal-against-self-others-1116811-2017-12-27> accessed 29 
January 2020  

• “ ‘Anti-prophet remark’: UP Govt invokes NSA against Kamlesh Tiwari, family to move 
Allahabad high court” The Indian Express (Lucknow, 1s February 2016)  
<https://indianexpress.com/article/cities/lucknow/anti-prophet-remark-up-govt-
invokes-nsa-against-kamlesh-tiwari-family-to-move-allahabad-high-court/> accessed 
10 December 2019 

• ADF International, ‘Constitutional Challenge Against Colombian “Anti-Discrimination 
Law 1482”’ (10 September 2014) <https://adfinternational.org/legal/constitutional-
challenge-against-colombian-anti-discrimination-law/> accessed 5 December 2019 



  120 

• Africa Watch, ‘Divide and Rule: State-Sponsored Ethnic Violence in Kenya’ [1993] 
Human Rights Watch 1 <https://www.achpr.org/pressrelease/detail?id=33> accessed 
29 January 2020 

• African Commission on Human and Peoples’ Rights, ‘Press Release by the Special 
Rapporteur on Freedom of Expression and Access to Information in Africa on the 
acquittal by the Provincial Court of Luanda, Angola, of journalists on charges of insult 
and defamation’ (African Commission on Human and Peoples’ Rights, 31 July 2018) 

• African Commission on Human and Peoples’ Rights, ‘Special Rapporteur on Freedom 
of Expression and Access to Information’ (ACHPR, 7 December 2004) 
<https://www.achpr.org/specialmechanisms/detail?id=2> accessed 29 January 2020 

• Alsema, Colombia's Election Observers Warn About Online Hate Speech' Colombia 
News Reports (13 April 2018) <https://colombiareports.com/colombias-election-
observers-warn-about-online-hate-speech/> accessed 5 December 2019. 

• Amnesty International, 'Rwanda: Marked for ‘Death’, rape survivors living with 
• Amnesty International, ‘Rwanda: Justice in Jeopardy-- The First Instance Trial of 

Victoire Ingabire’ [2013] Amnesty International  
• Amnesty International, ‘Rwanda: Opposition Political Jailed for Exercising Rights’ 

(Amnesty, 11 February 2011) <https://www.amnesty.org/en/press-
releases/2011/02/rwanda-opposition-politician-jailed-exercising-rights/> accessed 30 
January 2020 

• Amnesty International, ‘Safer to Stay Silent: The Chilling Effect of Rwanda’s laws on 
“genocide ideology” and “sectarianism”’ [2010] 

• Article 19 Organization 'XpA 2018 - The 5 Freedom of Expression Values’ (2019) 
<https://www.article19.org/xpa-18> accessed 25 October 2019 

• Article 19, 'Rwanda: Penal Code' [2018] 
• Article 19, ‘Access to the Airwaves Principles on Freedom of Expression and Broadcast 

Regulation’ [2002] Article 19 
• Article 19, ‘ARTICLE 19 welcomes the Rabat Plan of Action on Prohibition of 

Incitement and calls for its full implementation’ (Article 19, 16 November 2012) 
<https://www.article19.org/resources/article-19-welcomes-rabat-plan-action-
prohibition-incitement-calls-full-implementation/> accessed 11 November 2019 

• Article 19, ‘Comment on Prohibition of Hate Speech Bill, 2007 Kenya’ November 2009 
Article 19 <https://www.refworld.org/pdfid/4b20bcb00.pdf> accessed 6 December 
2019 

• Article 19, ‘Kenya: Timely National Conference on Freedom of Expression and 
Regulations against Harmful Speech’ 28 June 2010 Article 19 
<https://www.refworld.org/pdfid/4c4fe99d2.pdf> accessed on 25 October 2019 

• Article 19, ‘Rwanda: 2016 Law Governing Information and Communication 
Technologies’ [2018] Article 19 2 

• Article 19, ‘Rwanda: ARTICLE 19 Delivers UPR Outcome Statement’ (Article 19, 17 
March 2016) <https://www.article19.org/resources/rwanda-article-19-delivers-upr-
outcome-statement/> accessed 10 December 2019 

• Article 19, ‘The Expression Agenda Report 2017/2018, The State of Freedom of 
Expression around the world’ (2018) 

• Association for Democratic Reforms, Analysis of MPs/MLAs with Declared Cases Related 
to Hate Speech, (25 April 2018) < https://adrindia.org/content/analysis-mpsmlas-
declared-cases-related-hate-speech-0> accessed 29 January 2020 



  121 

• Balaji R, ‘Exponential rise in hate speech, Centre tells SC’ The Telegraph (New Delhi, 
22 October 2019) <https://www.telegraphindia.com/india/exponential-rise-in-hate-
speech-centre-tells-sc/cid/1713392> accessed 29 January 2020 

• Balaji R, ‘Supreme Court jail threat for officials abusing Section 66A’ The Telegraph (online 
edition) (08 January 2019) <https://www.telegraphindia.com/india/supreme-court-jail-
threat-for-officials-abusing-section-66a-of-information-technology-act/cid/1681169> 
accessed 10 December 2019 

• BBC News, “Who Are the Farc?” (November 24, 2016) 
<https://www.bbc.co.uk/news/world-latin-america-36605769> accessed January 29, 
2020 

• Bock J ‘Untold Stories: Colombia’ Ethical Journalism Network 
<https://ethicaljournalismnetwork.org/resources/publications/untold-
stories/colombia> accessed 5 December 2019 

• Casa Tiempo, ‘Especial: El Tormentoso Ejercicio Del Periodismo En Colombia’ El 
Tiempo <https://www.eltiempo.com/multimedia/especiales/amenazas-y-agresiones-a-
periodistas-en-colombia/15208975/1/index.html> accessed 5 December 2019 

• CIPESA, ‘State of Internet Freedoms in Rwanda 2014: An Investigation into the 
Policies and Practices Defining Internet Freedom in Rwanda’  (CIPESA, 2014) 
<https://www.cipesa.org/?wpfb_dl=179> accessed 29 January 2020 

• Columbia University Global Freedom of Expression, ‘African Human Rights System’ 
(Columbia University, 2020) <https://globalfreedomofexpression.columbia.edu/law-
standards-2/ african-human-rights-system/#ACHPR> accessed 29 January 2020 

• Das A, ‘Free speech under fire in India’ Asia Times (India, 14 June 2019) 
<https://www.asiatimes.com/2019/06/article/free-speech-under-fire-in-india> 
accessed 29 January 2020 

• Dieng A, ‘Stopping Hate Speech’ (26 June 2019) <https://youtu.be/rnbcQT-b8ak> 
accessed 29 January 2020  

• Erb Sebastian, ‘Fighting Back Against An Online Culture Of Violence Targeting 
Women In Colombia 18.02.2019’ DWAkademia (18 February 2019) 
<https://www.dw.com/en/fighting-back-against-an-online-culture-of-violence-
targeting-women-in-colombia/a-47570978> accessed 5 December 2019 

• Facebook Transparency, Government Requests Report: India (Facebook, July 2013-June 
2019) <https://transparency.facebook.com/content-restrictions/country/IN> 
accessed 10 December 2019 

• Forero, 'Colombia Le Sigue Fallando A La Libertad De Prensa' El Espectdor ( 9 February 
2018) <https://www.elespectador.com/entretenimiento/medios/colombia-le-sigue-
fallando-la-libertad-de-prensa-articulo-738174> accessed 10 December 2019 

• Freedom House, ‘Freedom on the Net 2018 - Rwanda’ (Refworld, 1 November 2018) 
<https://www.refworld.org/docid/5be16afd116.html> accessed 10 December 2019 

• Freedom House, ‘Kenya Freedom of the Press 2014’ [2014] Freedom House 
<https://freedomhouse.org/report/freedom-press/2014/kenya> accessed on 6 
November 2019 

• Freedom House, ‘Kenya Freedom of the Press 2016’ [2016] Freedom House 
<https://freedomhouse.org/report/freedom-press/2017/kenya> accessed on 6 
November 2019 

• Freedom House, ‘Kenya: Freedom on the Net 2019’ [2019] Freedom House 
<https://www.freedomonthenet.org/country/kenya/freedom-on-the-net/2019> 
accessed on 6 November 2019 



  122 

• Freedom House, Freedom in the World: Colombia 2019 Report' (2019) 
<https://freedomhouse.org/report/freedom-world/2018/colombia> accessed 3 
November 2019 

• Google Transparency Report, Government Requests to Remove Content: Google Transparency 
Report (Google, Jan 2009-Jun 2019) < 
https://transparencyreport.google.com/government-
removals/bycountry/IN?country_item_amount=group_by:totals;period:Y2019H1;aut
hority:IN&lu=country_item_amount > accessed 10 December 2019 

• Grattan S, ‘Colombia Protests: What Prompted Them And Where Are They Headed?’ 
(Aljazeera.com, 2019) <https://www.aljazeera.com/news/2019/11/colombia-
protests-prompted-headed-191126163204600.html> accessed 5 December 2019. 

• Gwagwa A. ‘A study of internet-based information controls in Rwanda with a particular 
focus on the period around the 4 August 2017 General Elections’ (Open Tech Fund, 3 
October 2017) <https://www.opentech.fund/news/new-report-investigates-internet-
censorship-during-rwandas-2017-presidential-election/> accessed 10 December 2019 

• Harber A, ‘Legacy of Rwanda genocide includes media restrictions, self-censorship’ 
(CPJ, 2014) <https://cpj.org/reports/2014/12/legacy-of-rwanda-genocide-includes-
media-restricti.php> Accessed 10 December 2019 

• Hernández TK, ‘Hate Speech And The Language Of Racism In Latin America: A Lens 
For Reconsidering Global Hate Speech Restrictions And Legislation Models’, 32 UPJIL 
805 (2011) <https://scholarship.law.upenn.edu/jil/vol32/iss3/2> accessed 29 
October 2019 

• Higuita L, ‘Análisis del discurso violento y de odio en dos grupos de Facebook contra 
la candidatura de Rodrigo Londoño ‘Timochenko’ a la presidencia de Colombia’ 8 
Journal of Applied Communication Research 3 (2018) 
<http://journals.sfu.ca/indexcomunicacion/index.php/indexcomunicacion/article/vi
ew/417/432> accessed 3 December 2019 

• HIV/AIDS in Rwanda' (Amnesty International, 5 April 
2004) <https://www.amnesty.org/en/documents/AFR47/007/2004/en/> accessed 
10 December 2019 

• Human Rights Watch 'Rwanda: Justice After Genocide- 20 Years On' (Human Rights 
Watch, 28 March 2014) <https://www.hrw.org/news/2014/03/28/rwanda-justice-
after-genocide-20-years> accessed 10 December 2019 

• Human Rights Watch, ‘Ballots to Bullets: Organized Political Violence and Kenya’s 
Crisis of Governance’ (2008) 20 Human Rights Watch 1   

• Human Rights Watch, ‘Law and Reality: Progress in Judicial Reform in Rwanda’ (Human 
Rights Watch, July 25 2008) <https://www.hrw.org/report/2008/07/25/law-and-
reality/progress-judicial-reform-rwanda> accessed 10 December 2019 

• Human Rights Watch, ‘World Report - Rwanda’ (HRW, 2019) 
<https://www.hrw.org/world-report/2019/country-chapters/rwanda> accessed 10 
December 2019 

• Human Rights Watch, Rwanda: Politically Closed Elections’ (HRW, 24 July 2017) 
<https://www.hrw.org/news/2017/08/18/rwanda-politically-closed-elections> 
accessed 10 December 2019 

• ICC Pre-trial Chamber II, ‘Decision on the Prosecutor’s Application for Summonses to 
Appear for Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein 
Ali ICC-01/09-02/11 8 March 2011 < https://www.icc-
cpi.int/CourtRecords/CR2011_02586.PDF > accessed 2 December 2019 



  123 

• ICC Pre-trial Chamber II, ‘Decision on the Prosecutor’s Application for Summonses to 
Appear for Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein 
Ali’ ICC-01/09-02/11 8 March 2011 < https://www.icc-
cpi.int/CourtRecords/CR2011_02586.PDF> accessed 2 December 2019  

• ICC Pre-trial Chamber II, ‘Decision on the Prosecutor’s Application for Summonses to 
Appear for Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein 
Ali ICC-01/09-02/11 8 March 2011 < https://www.icc-
cpi.int/CourtRecords/CR2011_02586.PDF > accessed 2 December 2019 

• ICC Pre-Trial Chamber II, ‘Prosecutor’s Application Pursuant to Article 58 as to 
William Ruto, Henry Kiprono Kosgey and Joshua Arap Sang’ 15 December 2010 ICC-
01/09 <https://www.icc-cpi.int/CourtRecords/CR2012_03827.PDF> accessed on 1 
December 2019 

• ICC Pre-Trial Chamber II, ‘Prosecutor’s Application Pursuant to Article 58 as to 
William Ruto, Henry Kiprono Kosgey and Joshua Arap Sang’ 15 December 2010 ICC-
01/09 <https://www.icc-cpi.int/CourtRecords/CR2012_03827.PDF> accessed on 1 
December 2019 

• ICC, ‘Case Information Sheet on the Situation in the Republic of Kenya Prosecutor v. 
William Samoei Ruto and Joshua Arap Sang’ April 2016 ICC-01/09-01/11 
<https://www.icc-cpi.int/CaseInformationSheets/RutoSangEng.pdf> accessed on 1 
December 2019  

• ICC, ‘Case Information Sheet on the Situation in the Republic of Kenya Prosecutor v. 
William Samoei Ruto and Joshua Arap Sang’ April 2016 ICC-01/09-01/11 
<https://www.icc-cpi.int/CaseInformationSheets/RutoSangEng.pdf> accessed on 1 
December 2019  

• ICC, ‘Situation in the Republic of Kenya’ ICC-01/09  <https://www.icc-
cpi.int/kenya> accessed on 5 November 2019 

• ICC, Statement of the Prosecutor of the ICC regarding decision to vacate charges 
against Ruto and Sang 2016 < https://www.icc-cpi.int/Pages/item.aspx?name=otp-
stat-160406&ln=en> accessed 7 December 2019 

• Institute for War and Peace Reporting, ‘ICC Prosecutor Criticised for Failing to Press 
Kenya’ (2014) 378 ACR 
<https://www.refworld.org/docid/52f0b4054.html> accessed 7 December 2019 

• International Justice Resource Center, ‘African Commission Seeks Input for Revised 
Freedom of Expression Declaration’ (IJRC, 13 June 2019) 
<https://ijrcenter.org/?s=freedom+of+expression> accessed 29 January 2020 

• K Manoj, ‘Hate-Speech Accused 3 Times More Successful In Elections’ India Spend 
(28 March 2016) <https://archive.indiaspend.com/cover-story/hate-speech-accused-
3-times-more-successful-in-elections-42521> accessed 29 January 2020 

• Kenyans for Peace with Truth and Justice, ‘Advocacy Brief on Kenya- 14th Session of 
the Assembly of States Parties to The Rome Statute of the International Criminal Court 
November 18-26 2015’ <https://kptj.or.ke/advocacy-brief-on-kenya/> accessed 27 
November 2019 

• Kenyans for Peace with Truth and Justice, ‘Impunity Restored? Lessons learned from 
the failure of the Kenyans cases at the International Criminal Court’ (2016) Kenyans for 
Peace with Truth and Justice 1 

• Legal Correspondent, ‘‘Shocked’ that Section 66A is still being used, SC seeks Centre’s 
response’ The Hindu (07 January 2019) 
<https://www.thehindu.com/news/national/shocked-that-section-66a-is-still-being-
used-sc-seeks-centres-response/article25931913.ece> accessed 10 December 2019 



  124 

• Mathur A, ‘Hate speech: SC raps EC for failing to act against Mayawati, Yogi; to discuss 
ambit of power’ India Today (New Delhi, 15 April 2019) 
<https://www.indiatoday.in/elections/lok-sabha-2019/story/supreme-court-election-
commission-powers-yogi-adityanath-mayawati-1502160-2019-04-15> accessed 29 
January 2020 

• MinTic Gobierno de Colombia, 'Encuesta de acceso, uso y apropiación de las TIC por 
parte de las mujeres en Colombia' (mintic.gov.co) 
<https://www.mintic.gov.co/portal/604/articles-64060_recurso_3.pdf> accessed 10 
December 2019. 

• Mishra S, ‘NSA slapped on Varun Gandhi’ India Today (Lucknow, 29 March 2009). 
<https://www.indiatoday.in/latest-headlines/story/nsa-slapped-on-varun-gandhi-
42988-2009-03-29 > accessed 10 December 2019 

• Montaña, González and Ariza, ‘Ciberodio en los comentarios de las noticias en línea en 
Colombia. El caso de Piedad Córdoba’ (2013) 16 Palabra Clave 3 
<http://www.redalyc.org/html/649/64930924007/> accessed 5 December 2019 

• Multimedia 
• National Cohesion and Integration Commission, ‘Homepage’ 2020 

<www.cohesion.or.ke> accessed 29 January 2020 
• NCIC and CAK, ‘Guidelines on Prevention of Dissemination of Undesirable Bulk and 

Premium Rate Political Messages and Political Social Media Content Via Electronic 
Communication Networks’ July 2017 

• NCIC, ‘Building a cohesive Kenyan Society: The NCIC Experience’ 2013 
<www.cohesion.or.ke/index.php/resources/downloads?download=11:building-a-
cohesive-kenyan-society&start=10 > accessed 25 October 2019 

• OHCHR, ‘Committee On The Elimination Of Racial Discrimination Raises Concerns 
About Violence And Discrimination Against Indigenous Peoples And Afro-
Colombians As It Reviews Colombia’s Report' (OHCHR, 2019) 
<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=253
65&LangID=E> accessed 5 December 2019 

• Organization of American States, ‘CIDH Presents Case On Colombia To The IACHR’ 
(19 Jul 2019) 
<http://www.oas.org/en/iachr/expression/showarticle.asp?artID=1148&lID=1> 
accessed 5 December 2019 

• Posso C, ‘Los Discursos del Odio y La Estigmatizacion Fatal – Indepaz’ (29 April 2019) 
<http://www.indepaz.org.co/los-discursos-del-odio-y-la-estigmatizacion-faltal/> 
accessed 5 December 2019 Proyecto Migración Venezuela, ‘La ONU Le Pide A 
Colombia Frenar Los Discursos Xenófobos Contra Venezolanos’ Migra Venezuela (14 
September 2019) <https://migravenezuela.com/web/articulo/onu-pide-a-colombia-
frenar-discursos-xenofobos-contra-migracion/1480> accessed 5 December 2019 

• Reporters Without Borders, 'Rwanda’s new penal code is still tough on journalists' (RSF, 
10 October 2018) <https://rsf.org/en/news/rwandas-new-penal-code-still-tough-
journalists> accessed 10 December 2019 

• Reporters without Borders, ‘Rwanda: Censorship and Self-Censorship’ Rwanda, (RSF, 
2019) <https://rsf.org/en/rwanda> accessed 10 December 2019 

• Reporters without Borders, ‘What lies behind the indefinite ban on the BBC’ (RSF, 20 
January 2016) <https://rsf.org/en/news/what-lies-behind-indefinite-ban-bbc> 
accessed 10 December 2019 

• Republic of Rwanda, Ministry of Youth and ICT, Rwanda ICT Sector Profile 2012 [2012] 



  125 

• Reuters, ‘Rwanda complete $95 mln fibre optic network’ (Reuters, 6 March 2011) 
<https://www.reuters.com/article/ozabs-rwanda-telecoms-20110316-
idAFJOE72F07D20110316> accessed 29 January 2020  

• Rwanda Committee on the BBC Documentary “Rwanda’s Untold Story”, ‘Full Report’ 
(Rwanda BBC Inquiry, 28 February 2015) <http://rwandabbcinquiry.rw/> accessed 10 
December 2019 

• Saha A, ‘Manipur journalist arrested under NSA for criticising CM, state govt’ The Indian 
Express (Guwahati, 1st December 2018) < https://indianexpress.com/article/north-
east-india/manipur/journalist-arrested-under-nsa-for-criticising-cm-state-govt-
5473418/> accessed 10 December 2019 

• Salazar H, ‘América Latina: Colombia Contra El Racismo' BBC Mundo (Bogotá, 
Colombia, 23 May 2008) 
<http://news.bbc.co.uk/hi/spanish/latin_america/newsid_7415000/7415897.stm> 
accessed 28 October 2019 

• South Consulting,  ‘The Kenya National Dialogue and Reconciliation: Building a 
Progressive Kenya’ 2011 
<https://reliefweb.int/sites/reliefweb.int/files/resources/Background-Note.pdf > 
accessed on 5 November 2019 

• Taylor J, ‘Editor arrested for “outraging Muslims” Independent (Asia, 12 February 2009) 
<https://www.independent.co.uk/news/world/asia/editor-arrested-for-outraging-
muslims-1607256.html> accessed 29 January 2020 

• The New Times, ‘Ministry of Youth and ICT: National ICT literacy and awareness 
campaign unlocking citizens’ potential’ (The New Times, 27 January 2014) 
<https://www.newtimes.co.rw/section/advertorial/370> accessed 29 January 2020 

• Toledo A, 'Derechos De La Mujer En Línea' (Fundación Karisma 2015). 
<https://stats.karisma.org.co/wp-content/uploads/2015/12/DRECHOS-DE-LA-
MUJER-EN-LINEA-colombia.pdf> accessed 10 December 2019 

• Torres B, ‘The Discursive Construction Of Hate And Fear In Contemporary Colombia’ 
(2013) 

• Uwiringiyimana C, ‘Rwanda court repeals law banning satirical cartoons’ (Reuters, 24 
April 2019) <https://www.reuters.com/article/us-rwanda-politics-cartoons/rwanda-
court-repeals-law-banning-satirical-cartoons-idUSKCN1S02B0> accessed 10 
December 2019 

• Vaidyanathan R, ‘India Facebook arrests: Shaheen and Renu speak out’ BBC News (26 
November 2012) <https://www.bbc.co.uk/news/world-asia-india-20490823> 
accessed 10 December 2019  accessed 10 December 2019 

• Vinit, “22-Year Old Arrested in Noida for Facebook Post on Yogi Adityanath”, 
Hindustan Times, (Noida, 24 March 2017) 
<https://www.hindustantimes.com/noida/22-year-old-arrested-in-greater-noida-for-
facebook-post-on-uttar-pradesh-cm-adityanath/story-
mT44NjypbLGuTLYCu3oirM.html> accessed 29 January 2020 

• Watts J, 'Battle For The Mother Land: Indigenous People Of Colombia Fighting For 
Their Lands' (The Guardian, 2017) 
<https://www.theguardian.com/environment/2017/oct/28/nasa-colombia-cauca-
valley-battle-mother-land> accessed 29 October 2019. 

• World Bank, 'The World Bank in Rwanda' (World Bank, 30 September 2019) 
<https://www.worldbank.org/en/country/rwanda/overview> accessed 10 December 
2019 

 


